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Article 8 of the WIPO Copyright Treaty

Right of Communication to the Public

Without prejudice to the provisions of Articles 11(1)(ii), 11bis(1)(i) and (ii),
11ter(1)(ii), 14(1)(ii) and 14bis(1) of the Berne Convention, authors of
literary and artistic works shall enjoy the



Article 3 of the Information Society Directive 2001/29/EC

Right of communication to the public of works and right of making
available to the public other subject-matter

1. Member States shall provide authors with the exclusive right to authorise or
prohibit any communication to the public of their works, by wire or wireless
means, including the making available to the public of their works in such a
way that members of the public may access them from a place and at



Article 3 of the Information Society Directive 2001/29/EC

Recitals:

(23) This Directive should harmonise further the author's right of
communication to the public. This right



Section 20 of the Copyright, Designs and Patents Act 1988

Infringement by communication to the public

(1) The communication to the public of the work is an act restricted by the
copyright in–
(a) a literary,



Pre-Brexit case law of the Court of Justice of the European Union

As at 31 December 2020 the meaning of the expression “communication to the public” had been
considered by the CJEU in a series of 25 judgments (including three Grand Chamber judgments) and
reasoned orders spanning some 14 years:

1) Case C-306/05 !"#$%&'& (%)%*'+ &% ,-."*%/ 0 1&$."*%/ &% 1/2'3' 4!(,15 6 7'8'%+ 9".%+%/ !,
[2006] ECR I-11519 (“!(,1”);

2) Case C-136/09 :*;')$/<"/ !$++";$=$/ >$'#?%$*$/$/ >$<$"-*;") @?%'.*$=") ='$ :2.$="'="-/.$=")
1*;") 6 >$6')$ ,=*"2"+$/ ,)")$<$ A%)"&"#?%$'=$ ='$ @"-*$/.$=$





Pre-Brexit case law of the CJEU

17) Case C-301/15 !"-+$%* 6 M*%<$%* J$)$/.*% [EU:C:2016:878] (“!"-+$%*”);
18) Case C-138/16 !.''.+$#? ;%)%?<$;.% (%/%++/#?'8. &%* ,-."*%)S c"<2")$/.%) -)& J-/$=6%*+%;%*

*%;$/.*$%*.% (%)"//%)/#?'8. <L9 4,cJ5 6 da*/^)%. B%.*$%L/ (<L9 [EU:C:2017:218] (“,cJ”);
19) Case C 527/15 !.$#?.$); B*%$) 6 Z-++%</ [EU:C::



TuneIn Inc v Warner Music UK Ltd [2021] EWCA Civ 441 (26 March 2021)

• The 25 pre-Brexit judgments and orders of the CJEU constituted “retained EU case law” (section 6(7) of
the European Union (Withdrawal) Act 2018), meaning that they continued to form part of domestic law
post-Brexit and continued to bind lower courts: section 6(3) of the 2018 Act.

• The Court of Appeal and the Supreme Court had power to depart from such judgments and orders, but
only on the same basis that the Supreme Court had power to depart from one of its own precedents or of
one of the House of Lords in accordance with the Practice Statement (Judicial Precedent) [1966] 1 WLR
1234: section 6(5A) of the 2018 Act and the European Union (Withdrawal) Act 2018 (Relevant Court)
(Retained EU Case Law) Regulations 2020 (SI 2020/1525).

• Judgments of the CJEU given after 31 December 2020 did not form part of “retained EU law” and thus
were not binding on any UK court or tribunal. A UK court or tribunal could nevertheless “have regard to”
such judgments: section 6(2) of the 2018 Act.



TuneIn Inc v Warner Music UK Ltd [2021] EWCA Civ 441 (26 March 2021)

The Court of Appeal should not depart from the pre-Brexit CJEU case law for the following reasons: 

1) there had been no change in the domestic legislation;
2) there had been no change in the international legislative framework, the CJEU had repeatedly stated that

Article 3(1) of the Directive should so far as possible be interpreten0gf n n n0gfnnpxx g“x0luiu 2gil0“tion



TuneIn Inc



Case law of the CJEU since 26 March 2021

Since 26 March 2021 the CJEU has given four more judgments on communication
to the public:

27) Case C-597/19 Mircom International Content Management & Consulting (M.I.C.vis

I

.



Relevance of the new CJEU case law prior to 31 December 
2023

• It seems unlikely that the new CJEU case law would make any
significant difference to the question of whether the Court of
Appeal or Supreme Court should depart from the pre-Brexit
case law (which is not to rule out the possibility of such an
argument succeeding for other reasons).

• The new case law is of persuasive authority. Exactly how
persuasive will inevitably depend on the issues in any case
pending before the courts of England and Wales.



Relevance of CJEU case law after 31 December 2023

• It is understood that the Retained EU Law (Revocation and Reform) Act 2023 will
be brought fully into force with effect from 31 December 2023.

• Section 4 abolishes the principle of the supremacy of EU law in relation to any
enactment or rule of law (whenever passed or made).

• Section 5 provides that after 31 December 2023 “retained



Relevance of CJEU case law after 31 December 2023

• “in deciding whether to depart from any retained EU case law … the higher court
concerned must (among other things) have regard to—
(a) the fact that decisions of a foreign court are not (unless otherwise provided)

binding;
(b) any changes of circumstances which

7 / ;



Relevance of CJEU case law after 31 December 2023

• “A court or tribunal (other than a higher court) may refer [to the Supreme
Court or appropriate appeal court] one or more points of law which arise on
retained case law and are relevant to proceedings before it if—
(a) it is bound by the retained case law, and
(b) it considers that the point or points of law are of general public

importance.”

• “Higher court” means the Supreme Court and a relevant appeal court, and
“relevant appeal court” and “appropriate appeal court” include the Court of
Appeal of England and Wales


