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INDEPENDENT REVIEW OF LEGAL SERVICES REGULATION 

TERMS OF REFERENCE 
 
A. Purpose and timing 

The Centre for Ethics & Law in the Faculty of Laws at University College London is undertaking a 
fundamental review of the current regulatory framework for legal services in England & Wales. 

This independent review is intended to explore the longer-term and related issues raised by the 
Competition and Markets Authority (CMA) market study in 2016 and its recommendations1, and 
therefore to assist government in its reflection and assessment of the current regulatory framework.   

In the context of the outcome of the EU Referendum and the UK’s impending exit from the European 
Union, it is even more important that the regulatory framework for legal services is fit for the future.  
The democratic intention that is central to ‘taking back control’ presumes full confidence in our 
domestic rule of law and legal institutions, as well as maintaining our performance and competitive 
position in the global economy.  This in turn requires that the supporting regulatory structure for legal 
services is as robust as it can be – which is in question given the CMA’s conclusion that the current 
regulatory framework is unlikely to be sustainable in the future. 

The review will aim to present its conclusions to the Ministry of Justice by the end of 2019, and the 
final report will be published. 

 

B. Review objectives 

The provision of effective and properly regulated legal services is critical to maintaining the rule of 
law, and the effective and efficient administration of justice.  It is also necessary to sustaining the 
UK’s position and reputation as a world-leading jurisdiction for the governing law of international 
transactions and for the resolution of disputes.  The review’s objectives will therefore be to consider 
how the regulatory framework can best: 

• promote and preserve the public interest in the rule of law and the administration of justice; 
• maintain the attractiveness of the law of England & Wales for the governance of relationships 

and transactions and of our courts 
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review recommended by the CMA.  It did, however, agree that it would “continue to reflect on the 
potential need for such a review”. 

 

D. The Review and its scope 

The review will take as its starting point the issues and options identified in the Legislative Options 
Review, along with the findings of the CMA market study 
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ANNEX: DETAILED SCOPE 

 

The Review will consider and, where appropriate, make recommendations on the following issues 
identified by the Legislative Options Review 2015: 
 

1. Regulatory objectives 

The review will consider the number, nature and presentation of any regulatory objectives.  It 
will examine the case for a different set of objectives, and whether or not there should be an 
overarching objective or an explicit hierarchy of objectives. 
 

2. Scope of regulation 

The review will consider what should fall within the scope of sector-specific regulation, and how 
that could best be addressed.  The rationale for (and of the current) reserved legal activities will 
be considered as part of a broader consideration of scope, including whether there should be: 

• regulation of all ‘legal services’ and providers 
• limited (or no) sector-specific regulation 
• regulation targeted by reference to the regulatory objectives 
• regulation targeted by reference to the assessed risks of certain activities or providers, 

or to certain consumers (based, perhaps, on vulnerability, asymmetry of relationship, or 
the potential consequences of in
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5. Structure 

By reference to the conclusions on regulatory objectives, scope, focus and governance, the 
review will consider the ways in which the regulatory framework for legal services might then 
best be structured.  This will address issues relating to: 

• the number of regulatory bodies 
• regulatory bodies focused on regulated activities or regulated persons 
• the desirability of a single regulator (with or without specialist sub-units to focus on 

either activities or providers, or a combination) 
• the need for or desirability of an oversight regulator. 

 

6. Representation of interests 

The review will consider the extent to which the interests of, for example, government, judges, 
consumers, professions, and providers might appropriately and legitimately be incorporated into 
a future regulatory framework, either through structural requirements or representation, or 
through obligations to consult or seek approval.   

 

The review will also bear in mind the key features of any alternative regulatory framework suggested 
by the CMA in its market study recommendations (at pages 215-217): 

• Clear objective: legal services regulation should focus on outcomes for consumers and society as 
a whole, taking account of the balance between wider public interests and consumer protection 
and competition.  

• Independence: [we believe strongly in the principle and importance of independence of regulators.  
This is because insufficient independence may compromise their effectiveness in meeting their 
objectives].  

• Flexibility: this could be achieved by replacing (or supplementing) the current reserved legal 
activities (which are defined in primary legislation and thus require substantial time and resource 
to be varied) by a provision that allows the regulator to direct regulation at areas which it considers 
pose the highest risk to consumers.  

• Targeted and proportionate regulation: this may have the following implications:  

(i) Providers that are currently unauthorised would come into the regulatory net, if they 
undertake activities considered as risky.  By contrast, the regulatory burden on solicitors 
and others might be lower than currently for lower risk activities.  This would allow 
providers to compete on a level playing field and allow lower cost unauthorised providers 
to compete where the authorisation of titles is not necessary.  

(ii) Some of the activities that are currently reserved may cease to be reserved.  Furthermore, 
reservation may be replaced with other type of regulation, if this would better match 
regulation with risk.  

(iii) Access to redress mechanisms, such as the [Legal Ombudsman], could be extended 
more widely for the services that fall within the scope of regulation.  In other words, access 
to redress would depend on the risk of detriment faced by the consumer (or the public 
interest), and not on the professional title of the provider.  More targeted access to redress 
is likely to reduce the ‘regulatory gaps’ that consumers currently face in certain area of 
law.  

(iv) Low-risk activities would not be subject to sector-specific regulation and would not give 
access to specific forms of redress.  However, consumers would be able to rely on private 
and public enforcement of general consumer law, and alternatives to regulation such as 
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• Fewer regulators: over time, there is a case for consolidation of regulators.  A framework with 
fewer regulators may allow for better prioritisation over risk factors as these risk factors relate 
more to the relevant types of consumer, activity and legal services rather than types of provider. 
However, we also consider that the appropriate structure should ultimately depend on the 
preferred regulatory approach, rather than structure being something that should be considered in 
isolation.  

• Role of title: we consider that, in a more competitive legal sector, with appropriately scoped risk-
based regulation, title might cease to be subject to statutory regulation. Instead, relevant 
professions could be responsible for the title. However, in the short to medium term, it would be 
preferable that titles continue to remain subject to regulation.  This is because … professional 
titles play an important role in the current market: the majority of legal services are provided by 
authorised legal providers, mainly solicitors.  

 

The CMA also identified a number of practical questions that any review would need to consider 
(page 217), including:  

(a) Assessing risk: the review needs to identify how to assess and identify risk across many legal 
services areas, and how to define the scope of regulation on the basis of this risk assessment.  

(b) Implementing flexibility: the review needs to identify what legislative changes should be 
implemented to achieve flexibility of the regulatory framework.  

(c) Effective prioritisation: the review should ensure that the new framework allows regulators to 
prioritise effectively regulatory changes.  

(d) Evidentiary standards: the review should set an appropriate evidentiary threshold for making 
changes to regulation, by ensuring that it strikes the right balance between the need to ensure 
that changes are made only when there is evidence of a change in the risk factor and the need 
for flexibility in the framework.  

(e) Impact on the wider market: the review needs to consider how changes to the framework are 
likely to impact the legal services sector outside of the scope of this market study (i.e. criminal 
legal services and legal services other than to small businesses and consumers).  

(f) Regulatory structure: the review needs to identify whether the current structure is appropriate 
under the new framework, particularly in relation to its ability to deliver risk-based regulation.  

(g) Transition costs: the review should determine the most effective way to transition between the 
current and the new framework models without introducing excessive regulation, creating 
uncertainty for businesses or chilling current liberalising initiatives. 


