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on the grounds that the United Kingdom �Z�D�V�� �L�Q�G�H�H�G�� �H�[�S�H�U�L�H�Q�F�L�Q�J�� �¶�W�L�P�H�V�� �R�I�� �Z�D�U�� �R�U�� �R�W�K�H�U�� �S�X�E�O�L�F��
�H�P�H�U�J�H�Q�F�L�H�V�·��8 This has been followed by the passing of further, and somewhat reactive, anti-terrorism 
legislation over the last 15 years.9 �7�K�H���R�Y�H�U�D�O�O���H�I�I�H�F�W���L�V���W�K�H���+�R�P�H���$�I�I�D�L�U�V���&�R�P�P�L�W�W�H�H�·�V���F�R�P�P�H�Q�W�����D�V early 
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in the context of terrorism.15 Both he and Lucia Zedner moreover note that the fundamental values of the 
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�R�I���M�X�G�L�F�L�D�O���L�Q�G�H�S�H�Q�G�H�Q�F�H�·���D�Q�G���)�U�D�Q�N���&�U�R�V�V���U�H�J�D�U�G�V���W�K�H���F�R�Q�F�H�S�W���D�V���D���¶�G�\�Q�D�P�L�F�·���R�Q�H��29 Recent research from 
the Constitution Unit has taken this further, arguing that judicial independence is a product of the 
interactions between judges and politicians. Judicial independence does not exist despite engagements with 
the political arena, but because of it.30 This understanding is implicit throughout this report; it does not 
seek to discredit judicial independence by highlighting extra-judicial involvement in the anti-terror 
framework. It instead highlights ways in which this independence can support and justify extra-judicial 
activities, often positively.  
 
The report also utilises the distinction between individual and institutional judicial independence, in so 
�P�X�F�K���D�V���L�W���L�V���U�H�O�H�Y�D�Q�W���W�R���W�K�H���W�R�S�L�F���D�W���K�D�Q�G�����%�U�R�D�G�O�\���V�S�H�D�N�L�Q�J�����W�K�H���I�R�U�P�H�U���U�H�O�D�W�H�V���W�R���D���M�X�G�J�H�·�V���L�P�S�D�U�W�L�D�O��state 
of mind whilst the latter requires that the institutional operation of the judiciary as a body preserves their 
autonomy (for example, through salaries and pension arrangements).31 A former Lord Chief Justice Lord 
Phillips succinctly described it as su�F�K�����¶�,�Q���R�U�G�H�U���W�R���E�H���L�P�S�D�U�W�L�D�O���D���M�X�G�J�H���P�X�V�W���E�H���L�Q�G�H�S�H�Q�G�H�Q�W�����S�H�U�V�R�Q�D�O�O�\��
independent, that is free of personal pressures and institutionally independent, that is free of pressure from 
�W�K�H���6�W�D�W�H�·��32 
  
�7�K�H���&�R�Q�V�W�L�W�X�W�L�R�Q���8�Q�L�W�·�V��Politics of Judicial Independence project has charted the relative weight of these 
two approaches in recent British politics. Its output argues that the 2005 Constitutional Reform Act 
���&�5�$�������Z�K�L�F�K���Z�D�V���L�Q�W�H�Q�G�H�G���E�\���W�K�H���J�R�Y�H�U�Q�P�H�Q�W���W�R���¶�U�H�G�U�D�Z���W�K�H���U�H�O�D�W�L�R�Q�V�K�L�S���E�H�W�Z�H�H�Q���W�K�H���M�X�G�L�F�L�D�U�\���D�Q�G���W�K�H��
other �E�U�D�Q�F�K�H�V���R�I���J�R�Y�H�U�Q�P�H�Q�W���D�Q�G���S�X�W���L�W���R�Q���D���P�R�G�H�U�Q���I�R�R�W�L�Q�J�·�����O�H�G���W�R���D���P�R�U�H���I�R�U�P�D�O���V�H�S�D�U�D�W�L�R�Q���R�I���S�R�Z�H�U�V��
in England and Wales.33 
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2. Methodology 
The United Kingdom is notable amongst liberal western democracies for the rapid evolution of its anti-
terrorism regime.35 I selected key pieces of anti-terror legislation from the 21st century to analyse in detail:  
 

�x Terrorism Act 2000 
�x Anti-terrorism, Crime and Security Act 2001 
�x Prevention of Terrorism Act 2005 
�x Terrorism Act 2006 
�x Justice and Security (Northern Ireland) Act 2007 
�x Counter-Terrorism Act 2008 
�x Terrorist Asset-Freezing etc. Act 2010 
�x Terrorism Prevention and Investigation Measures Act 2011 
�x Justice and Security Act 2013 
�x Counter-Terrorism and Security Act 2015 

�x Draft Investigatory Powers Bill 2015 

Where subsequent legislation amends these anti-terror measures, I analysed the relevant elements of these. 
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This is not intended to be an exhau�V�W�L�Y�H���D�Q�D�O�\�V�L�V���R�I���W�K�H���8�.�·�V���D�Q�W�L-terror regime, but an investigation of 
extra-judicial engagement with it. The legislative examples were chosen to facilitate the analysis of these 
judicial and political interactions, rather than to provide a self-sufficient and complete account of the 
�8�Q�L�W�H�G�� �.�L�Q�J�G�R�P�·�V�� �D�Q�W�L-terrorism regime. Where there are omissions in the dataset and subsequent 
discussion �² for example, with regards to immigration legislation, devolved governments or powers such 
as pre-charge detention �² this particular focus should be borne in mind.  
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3. Extra-judicial statements on anti-terror 
policy  
Extra-judicial statements on government policy pose a constitutional risk, jeopardising key principles such 
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�L�Q�F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���W�K�H���S�U�L�Q�F�L�S�O�H���R�I���L�Q�G�L�Y�L�G�X�D�O���M�X�G�L�F�L�D�O���L�Q�G�H�S�H�Q�G�H�Q�F�H���D�Q�G���D�U�J�X�H�G���W�K�D�W���¶�W�K�R�V�H���Z�K�R���K�D�Y�H���E�H�H�Q��
�J�L�Y�H�Q���K�H�U���0�D�M�H�V�W�\�·�V���&�R�P�P�L�V�V�L�R�Q���I�R�U���W�K�H���G�L�V�F�K�D�U�J�H���R�I���M�X�G�Lcial office should have the judgment to decide 
�V�X�F�K���P�D�W�W�H�U�V���I�R�U���W�K�H�P�V�H�O�Y�H�V�·��
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there does appear to be some basis for suggesting that the judiciary and government do in fact engage. 
One interviewee told me of his 2009 attempts to engineer a more direct conversation about the anti-terror 
regime between the judges and ministers out of court �² �¶�,���W�U�L�H�G���W�R���S�H�U�V�X�D�G�H��some members of the Court 
�R�I���$�S�S�H�D�O���W�R���E�H���E�U�L�H�I�H�G���E�\���0�L�Q�L�V�W�H�U�V���D�E�R�X�W���Q�D�W�L�R�Q�D�O���V�H�F�X�U�L�W�\���D�Q�G���W�K�H���Z�D�\���L�W���I�X�Q�F�W�L�R�Q�V�·�����$�O�W�K�R�X�J�K���W�K�H���M�X�G�J�H�V��
�U�H�I�X�V�H�G���L�Q���W�K�D�W���L�Q�V�W�D�Q�F�H�����W�K�H���L�Q�W�H�U�Y�L�H�Z�H�H���Z�H�Q�W���R�Q���W�R���W�H�O�O���P�H���W�K�D�W���¶�,���D�P���O�H�G���W�R���E�H�O�L�H�Y�H���W�K�D�W���>�L�Q���'�H�F�H�P�E�H�U��
2015] there was a meeting between a number of senior judges and the Secret Intelligence Services (SIS, 
formerly known as M�,�������D�W���0�,�����+�4���I�R�U���D���E�U�L�H�I�L�Q�J�·���� 

Informal gatherings  

There are also more informal gatherings where the judiciary will meet with other branches of the state. 
These include, but are of course not restricted to, events such as Inns of Court dinners and events, law 
firms and universities.48 There is every chance that individuals from similar professions and social circles 
will find themselves working on the same issue within different branches of the state �² to take one 
example, the civil service is home to many barristers, who admit friendships with judges. There is care to 
maintain constitutional boundaries, but as several of my interviewees speculated, nobody can know what 
is said during a game of squash or a casual dinner arrangement.  

Anti-terror regime  
It is therefore impossible to assess all extra-judicial interactions regarding anti-terrorism, and it might be 
invasive to attempt to do so. There are nonetheless a number of avenues �² namely, parliamentary debates 
in the House of Lords, judicial speeches and judicial evidence to committees �² where the open record 
does allow for in depth analysis. Using these sources, supplemented by informed commentary from my 
�L�Q�W�H�U�Y�L�H�Z�H�H�V�����,���D�V�V�H�V�V�H�G���Z�K�L�F�K���H�O�H�P�H�Q�W�V���R�I���W�K�H���8�.�·�V���D�Q�W�L-terror regime were of particular interest to the 
judiciary, their overarching opinions on relevant government policies, and their consequent levels of 
impact.   

Areas of interest 

Lords debates  

With the exception of the Justice and Security (Northern Ireland) Act 2007, all key parliamentary debates 
on anti-terrorism legislation since 2000 in the House of Lords have included a contribution from at least 
one retired judicial peer, and two thirds have included substantially more. As mentioned in the 
methodology, I first coded these contributions according to the anti-terror policy they addressed (see 
Figure 1 below). These policies are then further broken down in Figure 1 into their component parts. 
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Figure 1: Number of judicial contributions on anti-terror legislation in relevant Lords debates  
 

Policy 
 

N/% of 
judicial 
contributions  

Sub-topic N/% of 
judicial 
contributions 

Contributing judges 
(Lords) 

Asset-freezing 2; 1.4% -  Lloyd  
Attendance at a 
place used for 
terrorist training 

1; 0.7%  -  Cameron  

Closed Material 
Procedures  �² 
administration of 
justice  

17; 12%  Independent judicial 
commissioner 
involvement 

1; 0.7% Lloyd 

Principles 8; 5.6% Ackner, Lloyd, Woolf, 
Phillips, Brown 

Proper roles of the 
judiciary and 
executive, regarding 
judicial discretion 

8; 5.6%  Lloyd, Woolf, Phillips, 
Brown, Carswell  

Control orders 20; 17.6% Administration of 
justice 

7; 4.9% Lloyd, Ackner, Donaldson 

Principles 5; 3.5% Lloyd 
Prior police arrest 1; 0.7% Lloyd 
Proper roles of the 
judiciary and executive 
in making control 
orders 

10; 7% Ackner, Donaldson, Lloyd  

Relocation  2; 1.4%  Lloyd 
Definition of 
terrorism 

2; 1.4%  -  Lloyd 

Devolved issues 14; 9.9% -  Cameron, Hope 
Dissemination of 
information about 
the armed forces 

1; 0.7% -  Lloyd 

Dissemination of 
terrorist 
publications 

3; 2.1% Administration of 
justice 

2; 1.4% Lloyd 

Proper roles of 
judiciary and executive 
in issuing a notice 

1; 0.7% Cameron  

Glorification of 
terrorism  

13; 9.2%  Administration of 
justice  

4; 2.8% Ackner, Lloyd 

Definition 5; 3.5% Ackner, Cameron, Slynn  
Method of giving 
notice 

1; 0.7% Lloyd 

Principles 3; 2.1% Lloyd 
Independent 
Reviewer of 
Terrorism 
legislation  

1; 0.7% -  Lloyd 

Overview of 
surveillance 

1; 0.7% Intelligence and 
Security Committee  

1; 0.7% Lloyd 

Parliamentary 
process 

6; 4.2% Fast track legislation 6; 4.2% Ackner, Donaldson, Lloyd 

Police power to 
seize documents 

1; 0.7% -  Lloyd 

Post-charge 
questioning 

6; 4.2% -  Lloyd, Cameron 

Power of entry 
without warrant 

1; 0.7% -  Lloyd 
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Pre-charge 
detention �² 7 days 

2; 1.4% 
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groups. During the passage of the Justice and Security Bill 2013, Lord Woolf (who retired as Lord Chief 
Justice in 2005) wrote an open letter supporting the bill in its most recent form. At least one other retired 
judge, Lord Phillips, was invited to put his name to this letter.51 

Speeches 

This focus on CMPs is made clearer through an analysis of judicial speeches �² of the ten public speeches, 
articles and book chapters since 2008 on the anti-terror regime, five have been dedicated to this one topic 
(50 per cent). Four speeches were delivered by serving judges �² Lord Sumption, Lord Kerr, Lord 
Neuberger and Sir Brian Leveson �² and Lord Phillips gave speeches and wrote articles on the matter in 
April 2014 following his retirement from being President of the Supreme Court.52  
That CMPs are an area of interest for judicial speechmakers is again directly linked to the fact that they 
come under the administration of justice. It is for this reason that serving judges feel able to discuss the 
matter through extra-judicial channels; it would not be viewed as a constitutional breach with regards to 
the separation of powers. A judge is indeed free to discuss a whole range of issues und�H�U���/�R�U�G���1�H�X�E�H�U�J�H�U�·�V��
aforementioned �F�R�P�P�H�Q�W�V�����S�D�U�W�L�F�X�O�D�U�O�\���¶the functioning of the leg�D�O���V�\�V�W�H�P���D�Q�G���D�F�F�H�V�V���W�R���M�X�V�W�L�F�H�·�� and my 
judicial interviewees agreed with this.53 Its privileged position with regards to extra-judicial comment is 
�X�Q�G�H�U�V�F�R�U�H�G�� �E�\�� �1�H�X�E�H�U�J�H�U�·�V�� �I�X�U�W�K�H�U�� �L�Q�V�L�V�W�H�Q�F�H�� �W�K�D�W�� �W�K�H�� �D�G�P�L�Q�L�V�W�U�D�W�L�R�Q�� �R�I�� �M�X�V�W�L�F�H�� �Z�D�V�� �L�Q�� �I�D�F�W�� �¶the most 
�V�L�J�Q�L�I�L�F�D�Q�W���W�U�X�H���H�[�F�H�S�W�L�R�Q�· to the Kilmuir requirement of 
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terrorism.57 Whilst intriguing, the focus is primarily legal. He puts forward a detailed comparison of UK 
and US legislation and engages with the legality of such anti-terror measures. Such political reticence on 
the part of the judiciary supports the view that they are not overstepping their constitutional boundaries.  

Select committees 

Evidence to committees 

�-�X�G�J�H�V�·�� �D�S�S�H�D�U�D�Q�F�H�V���E�H�I�R�U�H���V�H�O�H�F�W���F�R�P�P�L�W�W�H�H�V���I�X�U�W�K�H�U���V�X�S�S�R�U�W���W�K�H�V�H�� �I�L�Q�G�L�Q�J�V���² their contributions here 
focus again on the role of the judiciary in administering the anti-terror regime. The Constitut�L�R�Q���8�Q�L�W�·�V��
Politics of Judicial Independence project found that the general level of judicial appearances before select 
committees is high �² it identified 148 records of oral evidence by 72 salaried UK judges between January 
2003 and December 2013.58 By contrast, no serving judges and only three retired judges spoke to select 
committees on the topic of anti-terrorism between 2000 and 2015, and these few contributions were 
focused solely on judicial commissioners as overseers of surveillance (see Figure 2 below). 
 

Figure 2: Breakdown of judicial contributions on anti-terror regime in judicial evidence to committees 
Policy 
 

N/% of 
judicial 
contributions  

Sub-topic N/% of 
judicial 
contributions 

Contributing judges 
(Lords) 

Overview of 
Surveillance  

20; 100%  Three bodied system  2; 5%  Judge, Waller  
Appointment of 
commissioners 

3; 15%  Burnton, Judge, Waller  
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politically contentious debates; secondly, individual judges may express views that are not in line with the 
collective view of the judiciary; and thirdly, preparing for an appearance is time-consuming and likely to 
cost a day or two of court time.60 Although these worries have been argued as overstated, reputation 
conscious judges are particularly wary of providing evidence on the highly contentious issue of anti-
terrorism.61 �$�V���R�Q�H���M�X�G�L�F�L�D�O���L�Q�W�H�U�Y�L�H�Z�H�H���W�R�O�G���P�H�����M�X�G�J�H�V���D�U�H���J�H�Q�H�U�D�O�O�\���F�D�X�W�L�R�X�V���R�Q���W�K�H���J�U�R�X�Q�G�V���W�K�D�W���¶�R�Q�H�·�V��
whole ethos as a judge is to be balanced and not extreme. And so, I think the judges carry that through 
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Figure 4: Nature of judicial contributions on anti-�W�H�U�U�R�U���S�R�O�L�F�\���L�Q���/�R�U�G�V�·���G�H�E�D�W�H�V���D�Q�G���H�Y�L�G�H�Q�F�H���W�R���F�R�P�P�L�W�W�H�H�V 
 

Policy 
 

Positive about 
government 
policy   

Negative about 
government policy  

Neutral about 
government policy  

Asset-freezing - - 2; 1.2% (Lloyd) 

Attendance at a place used 
for terrorist training 

- 1; 0.6% (Cameron)  - 

Closed Material Procedures 
�² administration of justice 

9; 5.6% (Brown, Lloyd, 
Woolf)  
 
 
 

7; 4.3% (Ackner, Brown, 
Carswell, Lloyd, Phillips)  
  

1; 0.6% (Lloyd)  

Control orders 
 

2; 1.2% (Lloyd) 
 

15; 9.3% (Ackner, Lloyd)  
 

3; 1.9% (Lloyd) 
  

Definition of terrorism - - 2; 1.2% (Lloyd)  

Devolved issues - 6; 3.7%(Cameron)  8; 4.9% (Cameron, Hope)  

Dissemination of 
information about the 
armed forces 

- - 1; 0.6% (Lloyd)  

Dissemination of terrorist 
publications 

- 2; 1.2% (Lloyd)  1; 0.6% (Cameron)  
 

Glorification of terrorism  
 
  

1; 0.6% (Slynn)   10; 6.2% (Ackner, 
Cameron, Lloyd, 
Lochbroom)  
 
 

2; 1.2% (Cameron)  
 

Independent Reviewer of 
Terrorism Legislation  

- 1; 0.6% (Lloyd)  - 

Overview of surveillance 10; 6.2% (Judge, 
Waller, Burton)  

5; 0.6% (Lloyd, Judge, 
Waller)   

5; 0.6% (Judge, Waller)  

Parliamentary process (fast-
track legislation)  

- 6; 3.7% (Ackner, 
Donaldson, Lloyd)  

 

Police power to seize 
documents 

1; 0.6% (Lloyd) - - 

Post-charge questioning  - 5; 3.1% (Cameron, Lloyd) 1; 0.6% (Lloyd) 
Power of entry without 
warrant 

- 1; 0.6% (Lloyd)  - 

Pre-charge detention �² 7 
days 

 2; 1.2% (Lloyd)  - 

Pre-charge detention �² 28 
days 

- 3; 1.9% (Lloyd)  - 

Pre-charge detention �² 42 
days 

 - 5; 3.1% (Lloyd)   - 

Preparing to commit 
terrorism  

2; 1.2% (Lloyd)  2; 1.2% (Cameron, Lloyd)   

Proscription 2; 1.2% (Lloyd) 1; 0.6% (Lloyd) - 
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Provision of intercept 
evidence for terrorism 
enquiries 

2; 1.2% (Lloyd) - 1; 0.6% (Lloyd) 

Seizure of passports etc. 
from persons suspected of 
involvement in terrorism 
and Temporary Exclusion 
Orders (TEO)  

-  4; 2.5% (Hope, Lloyd)  2; 1.2% (Butler Sloss, Hope) 

Special Immigration 
Appeals Commission 
(SIAC) 

- 3; 1.9% (Ackner, 
Donaldson)  

 

Specific body of terror 
legislation 

1; 0.6% (Lloyd)   

Stop and search powers  1; 0.6% (Lloyd)   

Terrorism as an offence   2; 1.2% (Lloyd)  
Terrorism Prevention and 
Investigation Measures 
(TPIMs)  
 

1; 0.6% (Brown)   12; 7.4% (Brown, Hope, 
Lloyd) 

 

University requirements to 
prevent radicalisation 

 2; 1.2% (Brown, Hope)  

 
From the outset, one caveat should be made. Over the fifteen-�\�H�D�U���S�H�U�L�R�G���X�Q�G�H�U���G�L�V�F�X�V�V�L�R�Q�����W�K�H���8�.�·�V���D�Q�W�L-
terror regime has not remained static and individual policies have been subject to much revision. This 
leads to a risk that judicial peers appear to make both positive and negative comments on the same policy. 
Whilst this would be entirely legitimate �² 
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�Q�H�Z���M�X�G�L�F�L�D�U�\���D�U�H���H�Q�V�X�U�L�Q�J���W�K�D�W���¶�W�U�X�W�K�V���D�U�H���E�H�L�Q�J���F�R�Q�V�W�U�X�F�W�H�G���L�Q���D���Z�D�\���W�K�D�W���E�H�D�U�V���V�W�U�L�N�L�Q�J���U�H�V�H�P�E�O�D�Q�F�H���W�R��
�W�K�D�W���S�D�V�W�·��67 
 
�:�K�L�O�V�W���W�K�L�V���D�U�J�X�P�H�Q�W���L�V���F�R�P�S�H�O�O�L�Q�J���L�Q���*�H�D�U�W�\�·�V context of court decisions, it does not appear to extend to 
�W�K�H���M�X�G�L�F�L�D�U�\�·�V���H�[�W�U�D-judicial contributions. There are few discernible authoritarian or liberal trends, and as 
indicated above, judges hold their opinions as individuals. To take one example, Lord Lloyd has tended 
to display a more liberal viewpoint than some of his judicial counterparts.  

Impact 

�%�R�W�K���W�K�H���M�X�G�L�F�L�D�U�\�·�V���D�U�H�D�V���R�I���L�Q�W�H�U�H�V�W���D�Q�G���G�L�Y�H�U�V�L�W�\���R�I���R�S�L�Q�L�R�Q���K�D�Y�H���F�O�H�D�U���L�P�S�O�L�F�D�W�L�R�Q�V���I�R�U���W�K�H�L�U���L�P�S�D�F�W���R�Q��
�W�K�H���8�.�·�V���D�Q�W�L-terror regime. In areas where they are broadly positive, such as the overview of surveillance, 
they are not seeking to alter government policy. Moreover, there are a number of areas where individual 
judges cancel out the opinion of others (see Figure 4 above for details), with some supporting and others 
denouncing a policy. This reduces or neutralises their overall impact.  
 
Most telling, therefore, are the consequences when the judiciary is predominantly negative about a specific 
anti-terror policy. I therefore followed through amendments in the House of Lords which were proposed 
or vocally supported by a judicial peer, in order to assess their level of influence over anti-terror legislation. 
My findings in this regard suggest that they have had an impact on government policy, but that it has been 
strictly confined to areas where their particular interests and expertise as judges intersect with their 
proposed amendments. In other words, they have only been able to influence anti-terror policies which 
deal with the role of the judiciary in the administration of the anti-terror regime.  
 
The most recent example of this can be found in the 2013 Lords debates around the Justice and Security 
Act, where, following a judicial amendment, it was agreed that judicial rather than executive discretion 
would determine whether a court hearing would be held in secret (i.e. whether it would be held as a CMP). 
Although the amendment was not itself carried, the government subsequently proposed an amendment 
which was clearly based on this.  
 
The second (and last) example of a judicial amendment directly impacting anti-terror legislation is in the 
context of control orders. This relates to the procedure for making a non-derogating control order, which 
is a control order that does not risk breaching ECHR Article 5 protecting the right to liberty. A 
requirement for judicial rather than solely executive agreement was incorporated as a result of Lord 
�'�R�Q�D�O�G�V�R�Q�·�V���S�U�R�S�R�V�H�G���D�P�H�Q�G�P�H�Q�W�����8�Q�G�H�U���W�K�H���U�H�Y�L�V�H�G���S�U�R�F�H�V�V�����W�K�H���6�H�F�U�H�W�D�U�\���R�I���6�W�D�W�H���K�D�G���W�R���D�S�S�O�\���W�R���W�K�H��
High Court for leave to make a non-derogating control order. The court would then give permission to 
the Secretary of State to make the order. This would then be referred automatically to the court, which 
would arrange for the full hearing to take place soon after. Alth�R�X�J�K���� �D�V�� �E�H�I�R�U�H���� �/�R�U�G�� �'�R�Q�D�O�G�V�R�Q�·�V��
�D�P�H�Q�G�P�H�Q�W���L�W�V�H�O�I���Z�D�V���Q�R�W���F�D�U�U�L�H�G���� �W�K�H���V�X�E�V�H�T�X�H�Q�W���J�R�Y�H�U�Q�P�H�Q�W���D�P�H�Q�G�P�H�Q�W���¶�L�Q���H�I�I�H�F�W���D�G�R�S�W�H�G���W�K�H���W�K�L�U�G��
way, or something very similar to it, proposed by the noble and learned Lord, Lord Donaldson of 
�/�\�P�L�Q�J�W�R�Q�·��68 
 

                                                        
67 Ibid.   
68 House of Lords Debates, 5th ser., vol. 670, col. 857, 10 March 2005.  
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amendments respectively). Lord Lloyd moved a further amendment seeking to remove recklessness as a 
valid form of intent for the offence. It is therefore apparent that judicial amendments in the House of 
Lords have been largely unsuccessful in changing anti-terror policies. Where they have had limited success, 
it has only been in areas which directly relate to the role of the judiciary in administering the regime.  
 
Judicial speeches contain no such indicators, and it is more difficult to judge their exact impact on policy 
�G�H�E�D�W�H�V�����7�K�H���V�H�U�Y�L�Q�J���M�X�G�J�H�V�·���D�F�D�G�H�P�L�F���V�S�H�H�F�K�H�V���D�Q�G���S�X�E�O�L�F�D�W�L�R�Q�V���D�O�P�R�V�W�����E�\���G�H�I�L�Q�L�W�L�R�Q�����S�U�R�G�X�F�H���L�Q�W�D�Q�J�L�E�O�H��
results. Their influence will be largely unrecorded, unspoken of and perhaps unrealised even by their 
audience.  
 
This report does find that these comments are reaching the right audience, namely the executive, in order 
to have an impact on policy debates. A common feature of these avenues for extra-judicial comment is 
�W�K�D�W�����E�D�U�U�L�Q�J���V�H�O�H�F�W���F�R�P�P�L�W�W�H�H���U�H�S�R�U�W�V���D�Q�G���U�H�W�L�U�H�G���M�X�G�J�H�V�·���V�W�D�W�H�P�H�Q�W�V���L�Q���W�K�H���/�R�U�G�V�����W�K�H���D�X�G�L�H�Q�F�H���L�V���Y�R�O�X�Q�W�D�U�\����
Nobody has to listen to a speech, read a research paper or attend a session at a think tank. Nonetheless, 
this report unsurprisingly finds that those with interest and influence in these areas are very attentive to 
�W�K�H���M�X�G�L�F�L�D�U�\�·�V���Y�L�H�Z�V�����6�H�Q�L�R�U���F�L�Y�L�O���V�H�U�Y�D�Q�W���L�Q�W�H�U�Y�L�H�Z�H�H�V���W�R�O�G���P�H���W�K�D�W���F�L�Y�L�O���V�H�U�Y�L�F�H���S�R�O�L�F�\���P�D�N�H�U�V���S�D�\���F�O�R�V�H��
attention to extra-judicial activity and factor possible judicial reactions into their policy decisions.  
 
I also learnt that the relative scarcity of extra-judicial comments on the topic of terrorism has a dual impact. 
One the one hand, their scarcity ensures that each individual contribution is afforded extra attention. It 
also means, however, that any extra-judicial lobbies are not sustained. They will be mentioned by an 
individual figure, perhaps as part of a research interview or around a policy table, but there are no 
mechanisms to promote these ideas in any systematic way.  
 
Ultimately however, the attention to the extra
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4. Administering the anti-terror regime 
Judges are involved in administering the anti-terror regime, specifically in relation to closed material 
procedures and as judicial commissioners in the oversight of surveillance. This chapter focuses on these 
measures, exploring the ways in which their individual characteristics allow for judicial influence.  
 
In both arenas, it does not appear that the judiciary have sought to instigate change in relevant anti-terror 
policies. The judiciary are divided in their opinion on CMPs, but barring judicial speeches, this has not 
manifested in any public way. In the case of surveillance oversight, this is attributable to their satisfaction 
both with the process as it currently stands and with the proposed changes. However, the chapter delves 
into the practical operations of these judicial commissioners, and accordingly argues that their structure 
and processes present them with a degree of individual autonomy. This increases their scope for impact.  

Extra-judicial oversight of surveillance 

Overview  

�6�X�U�Y�H�L�O�O�D�Q�F�H�� �K�D�V�� �O�R�Q�J�� �E�H�H�Q�� �D�� �I�H�D�W�X�U�H�� �L�Q�� �W�K�H�� �V�W�D�W�H�·�V�� �D�Q�W�L-terror regime, and in such contexts is usually 
undertaken by law enforcement, security and intelligence services. By contrast, legislative oversight of this 
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Nonetheless, each Commissioner has a particular function under this legislative framework. As one might 
expect, the Intelligence Services Commissioner focuses on the intelligence agencies: the Government 
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place outside of the court and fall under the remit of extra-judicial actions �² it is interesting that this 
requirement was not contested in any relevant parliamentary debate.78  
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Extra-judicial impact  

Judicial opinion 

It is not yet possible to comprehensively analyse opinion on the final version of the Investigatory Powers 
Bill, as it has not yet passed through parliament. The below table therefore combines current measures 
with the policies proposed in the Draft Investigatory Powers Bill in 2015. It is worth noting from the 
outset that witness contributions to a parliamentary committee are constrained by the questions being 
asked. It nonetheless results in a positive judicial attitude to the overview of surveillance, both as it is now 
and also with the direction it is travelling in. 75 per cent of contributions from previous and existing 
judicial commissioners to the Draft Investigatory Powers Bill Committee were either positive or neutral 
(see Figure 6, below). When they were critical, three out of five of their negative contributions did not 
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Judicial review  Positive  Positive   Positive  
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This question was heavily debated during the Police Act and RIPA debates in 1997 and 2000 respectively 
���P�D�N�L�Q�J���W�K�H���M�X�G�L�F�L�D�U�\�·�V���R�Z�Q���D�I�R�U�H�P�H�Q�W�L�R�Q�H�G���V�D�W�L�V�I�D�F�W�L�R�Q���D�O�O���W�K�H���P�R�U�H���L�Q�W�U�L�J�X�L�Q�J�������7�K�H���F�U�X�[���R�I���G�H�E�D�W�H���D�W���W�K�L�V��
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�¶You are going to take applications which are probably based on, in some circumstances, quite 
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�6�H�F�R�Q�G�O�\�����D�Q�G���E�\���F�R�Q�W�U�D�V�W�����D���O�D�F�N���R�I���U�H�V�R�X�U�F�H�V���D�O�V�R���L�P�S�H�G�H�V���X�S�R�Q���W�K�H���F�R�P�P�L�V�V�L�R�Q�H�U�V�·���R�S�S�R�U�W�X�Q�L�W�L�H�V���I�R�U��
oversight. As with �W�K�H���V�D�O�D�U�L�H�V�����W�K�H���+�R�P�H���2�I�I�L�F�H���V�S�R�Q�V�R�U�V���W�K�H���W�K�U�H�H���R�I�I�L�F�H�V�·���L�Q�V�S�H�F�W�L�R�Q���D�F�W�L�Y�L�W�L�H�V�����D�Q�G���W�K�H�U�H��
is a direct correlation between resources and how thoroughly operations can be carried out. Sir 
Christopher Rose, the former Chief Surveillance Commissioner, cited 



 

34 
 

commissioners that he feels necessary to carry out their function. This will most definitely form an agenda 
item during his bilateral meetings with the Lord Chief Justice, and indeed, is likely to have already been 
discussed in this setting.   

Ind ividual factors  

This report also identifies a number of mechanisms through which the individual post holders personally 
impact the commissioner system. These avenues tend to be inadvertent �² most result from omissions or 
are an unintended consequence of another decision.  

Inspection procedures   

All three commissioners perform general inspections on those bodies under their oversight. Given 
resource constraints, they usually carry out this function via dip samples where only a proportion of the 
paperwork is selected for review. In December 2015, the Interception of Communications Commissioner 
considered about 50 per cent of his warrants and authorisations and the Intelligence Services 
Commissioner looked at around 17 per cent.98 Sir Christopher Rose, a former Chief Surveillance 
Commissioner, informed the House of Lords Constitution Committee in 2008 that his dip sample 
�F�R�Q�V�L�V�W�H�G���R�I���D�S�S�U�R�[�L�P�D�W�H�O�\���������S�H�U���F�H�Q�W���R�I���K�L�V���S�X�E�O�L�F���E�R�G�L�H�V�·���S�D�S�H�U�Z�R�U�N��99  
 
Whilst it is protocol for these samples to be selected randomly, individual commissioners have indicated 
that they do have a slight bearing on the process. The former Interception of Communications 
Commissioner, Sir Paul Kennedy, would inspect all interception warrants issued by the Home Secretary 
and randomly select law �H�Q�I�R�U�F�H�P�H�Q�W���D�J�H�Q�F�L�H�V�·���D�Q�G���S�X�E�O�L�F���D�X�W�K�R�U�L�W�L�H�V�·���D�S�S�O�L�F�D�W�L�R�Q�V���I�R�U���F�R�P�P�X�Q�L�F�D�W�L�R�Q�V��
data for inspection. Nonetheless, he would very reasonably select non-compliant institutions more 
frequently than compliant ones.100 �7�K�H���Q�H�[�W���S�R�V�W���K�R�O�G�H�U���6�L�U���$�Q�W�K�R�Q�\���0�D�\���W�K�H�Q���¶�L�Q�W�Uoduced a significant 
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Overlapping structures  

�$�V�� �P�H�Q�W�L�R�Q�H�G���� �W�K�H�� �F�R�P�P�L�V�V�L�R�Q�H�U�� �V�\�V�W�H�P�� �K�D�V�� �G�H�Y�H�O�R�S�H�G�� �L�Q�� �D�� �¶�S�L�H�F�H�P�H�D�O�· fashion into a three-bodied 
framework.104 Past and present commissioners have granted �W�K�D�W���W�K�H�U�H���¶�D�U�H���D�U�H�D�V���R�I���R�Y�H�U�O�D�S�����X�Q�G�R�X�E�W�H�G�O�\�·��
between their offices, which creates inefficiencies for the commissioners and for the organisations they 
are inspecting.105 To take an example, the Intelligence Services Commissioner told a select committee in 
�'�H�F�H�P�E�H�U�������������W�K�D�W���¶�X�Q�G�H�U���W�K�H���S�U�H�V�H�Q�W���V�\�V�W�H�P�����\�R�X���P�D�\���J�R���D�Q�G���J�H�W���D���S�U�R�S�H�U�W�\���Z�D�U�U�D�Q�W�����Z�K�L�F�K���L�V���X�O�W�L�P�D�W�H�O�\��
going to lead to an interception [of communications] warrant. To that extent, in one sense, two 
�F�R�P�P�L�V�V�L�R�Q�H�U�V���D�U�H���O�R�R�N�L�Q�J���D�W���W�K�H���V�D�P�H���H�[�H�U�F�L�V�H�����V�R���W�K�H�U�H���L�V���V�R�P�H���R�Y�H�U�O�D�S�·��106 Successfully navigating such 
situations implicitly relies on clear communication between commissioners, yet no legal duty exists to this 
end. The impetus rests with the individuals carrying out these roles, and there is indication that their 
approach to communication, or lack thereof, does significantly affect the organisations under review. The 
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Figure 7: Recent Commissioner post holders 

Commissioner Post Holders  Employment Status  

 
Intelligence Services 
Commissioner  
 
 

 
Sir Peter Gibson, 2006�²2010 
 

 
Retired as Lord Justice of Appeal, 2005 

Sir Mark Waller, 2011�²present Retired as Lord Justice of Appeal, 2010 

 
Chief Surveillance 
Commissioner  
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These annual re�S�R�U�W�V�� �F�R�Q�V�W�L�W�X�W�H�� �W�K�H�� �M�X�G�L�F�L�D�O�� �F�R�P�P�L�V�V�L�R�Q�H�U�V�·�� �S�U�L�P�D�U�\�� �S�U�R�G�X�F�W���� �D�Q�G�� �V�R�� �W�K�H�L�U�� �E�U�R�D�G�H�U��
�U�H�F�H�S�W�L�R�Q���L�V���L�Q�G�L�F�D�W�L�Y�H���R�I���W�K�H���F�R�P�P�L�V�V�L�R�Q�H�U�V�·���L�P�S�D�F�W�����7�K�H���U�H�S�R�U�W�V���D�U�H���Q�R�W���G�L�U�H�F�W�O�\���O�D�L�G���L�Q���S�D�U�O�L�D�P�H�Q�W���² they 
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2007.113 Following this, the commissioners reported a gradual improvement in interception practices 
within prisons until 2015.  
 
�7�K�H���L�V�V�X�H���R�I���O�R�F�D�O���D�X�W�K�R�U�L�W�L�H�V�·���U�H�T�X�H�V�W�V���I�R�U���F�R�P�P�X�Q�L�F�D�W�L�R�Q�V���G�D�W�D���L�V���W�K�H���V�H�F�R�Q�G���F�O�H�D�U���L�Q�V�W�D�Q�F�H���Z�K�H�Ue judicial 
commissioners have gradually impacted on the surveillance regime. Kennedy noted in his 2007 annual 
report that local authorities were not complying well with the relevant Code of Practice, and by 2008 he 
�Z�D�V���D�E�O�H���W�R���U�H�S�R�U�W���W�K�D�W���W�K�H���¶�+�R�P�H���2�I�I�L�F�H��and ACPO DCG have now stepped in to provide more help to 
�W�K�H���O�R�F�D�O���D�X�W�K�R�U�L�W�L�H�V���W�R���H�Q�D�E�O�H���W�K�H�P���W�R���D�F�K�L�H�Y�H���D���E�H�W�W�H�U���O�H�Y�H�O���R�I���F�R�P�S�O�L�D�Q�F�H���Z�L�W�K���W�K�H���O�H�J�L�V�O�D�W�L�R�Q�·��114 In 2009 
�K�H���Q�R�W�H�G���W�K�D�W���¶�W�K�H���U�H�F�R�P�P�H�Q�G�D�W�L�R�Q�V���I�U�R�P���W�K�H���S�U�H�Y�L�R�X�V���L�Q�V�S�H�F�W�L�R�Q�V���K�D�G���D�O�Z�D�\�V���E�H�H�Q���I�X�O�O�\���L�P�S�O�H�P�H�Q�W�H�G�·��
�D�Q�G���F�R�Q�F�O�X�G�H�G���L�Q�������������W�K�D�W���¶���������R�I���W�K�H���O�R�F�D�O���D�X�W�K�R�U�L�W�L�H�V���L�Q�V�S�H�F�W�H�G���D�F�K�L�H�Y�H�G���D���J�R�R�G���R�U���V�D�W�L�V�I�D�F�W�R�U�\���O�H�Y�H�O���R�I��
�F�R�P�S�O�L�D�Q�F�H���Z�L�W�K���W�K�H���$�F�W���D�Q�G���&�R�G�H���R�I���3�U�D�F�W�L�F�H�·��115 
 
Nonetheless, these are two success stories out of a number of recommendations. Whilst they should not 
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Closed Material Procedures  

Overview   

The judiciary also participates in the administration of the anti-terror regime by sitting as judges in CMPs. 
CMPs are closely associated with the imposition of a series of executive powers aimed at terrorist suspects 
within the last 15 years �² �L�Q�G�H�I�L�Q�L�W�H���G�H�W�H�Q�W�L�R�Q�����F�R�Q�W�U�R�O���R�U�G�H�U�V���D�Q�G���7�3�,�0�V�����&�R�O�O�R�T�X�L�D�O�O�\���N�Q�R�Z�Q���D�V���¶�V�H�F�U�H�W��
�F�R�X�U�W�V�·�����W�K�H���S�U�R�F�H�G�X�U�H���D�O�O�Rws the court to sit in closed hearings to consider information. The reasoning 
behind this is that this information would be damaging to national security if it were made public, as due 
process dictates. CMPs will not necessarily apply to the entirety of a case �² a court hearing can be divided 
into open and closed sessions based on the sensitivity of the specific evidence being used in each part.  
 
Particularly notable is that the suspects themselves are often unaware of the case details against them. The 
closed material is not shared with them and they, alongside their chosen legal representative if they have 
one, are excluded from the hearing. Following a series of court judgments that such proceedings 
sometimes violate the right to a fair trial (which will briefly be discussed later), this is now mitigated by the 
�S�U�D�F�W�L�F�H�� �R�I�� �¶�J�L�V�W�L�Q�J�·���� �6�X�V�S�H�F�W�V�� �D�U�H�� �S�U�R�Y�L�G�H�G�� �Z�L�W�K�� �D�� �V�X�P�P�D�U�\�� �R�U�� �¶�J�L�V�W�·�� �R�I�� �W�K�H�� �L�Q�I�R�U�P�D�W�L�R�Q�� �D�J�D�L�Q�V�W�� �W�K�H�P����
although this does not always happen in cases with an immigration or citizenship element.118 
 
A �6�S�H�F�L�D�O���$�G�Y�R�F�D�W�H���L�V���U�H�V�S�R�Q�V�L�E�O�H���I�R�U���I�R�U�P�X�O�D�W�L�Q�J���W�K�L�V���¶�J�L�V�W�·���L�Q���D���Z�D�\���W�K�D�W���L�V���D�F�F�H�S�W�D�E�O�H���W�R���W�K�H���6�H�F�U�H�W�D�U�\���R�I��
State, and providing it to the individual. Special Advocates are an independent body of security-cleared 
lawyers who are given access to the secret evidence and represent the suspect during the closed 
proceedings. The Special Advocate has a twofold role �² s/he has a disclosure function and a representation 
function.119 �7�K�H�� �I�L�U�V�W���H�O�H�P�H�Q�W���U�H�T�X�L�U�H�V�� �W�K�D�W���W�K�H�\�� �W�H�V�W�� �W�K�H�� �+�R�P�H�� �6�H�F�U�H�W�D�U�\�·�V�� �F�D�V�H�� �I�R�U�� �Q�R�Q-disclosure, and 
often argue for greater disclosure of evidence to the suspect. Many Special Advocates have, nonetheless, 
�Q�R�W�H�G�� �W�K�H�� �¶�L�Q�D�E�L�O�L�W�\�� �W�R�� �H�I�I�H�F�W�L�Y�H�O�\�� �F�K�D�O�O�H�Q�J�H�� �Q�R�Q-�G�L�V�F�O�R�V�X�U�H�� �E�\�� �W�K�H�� �J�R�Y�H�U�Q�P�H�Q�W�·���� �F�L�W�L�Q�J�� �S�U�D�F�W�L�F�D�O�� �U�H�D�V�R�Q�V��
such as an inability to call independent witnesses due to security issues.120  
 
�7�K�H���6�S�H�F�L�D�O���$�G�Y�R�F�D�W�H�V�·���U�H�S�U�H�V�H�Q�W�D�W�L�R�Q���I�X�Q�F�W�L�R�Q���L�Q���F�O�R�V�H�G���D�G�Y�H�U�V�D�U�L�D�O���S�U�R�F�H�H�G�L�Q�J�V���L�V���O�L�P�L�W�H�G���L�Q���F�H�U�W�D�L�Q���Z�D�\�V����



 

40 
 

CMPs, therefore, engage with the often precarious balance between justice and security. They have 
received challenges from some on the grounds of common law traditions of natural justice and open 
justice, and ECHR principles of due process and the right to a fair trial (Article 6).  
 
Where this balance should lie is a difficult question with many different stakeholders and opinions. As one 
�R�I���P�\���L�Q�W�H�U�Y�L�H�Z�H�H�V���W�R�O�G���P�H�����¶�W�H�U�U�R�U�L�V�P���L�V���Z�K�H�U�H���J�R�Y�H�U�Q�P�H�Q�W���O�H�J�L�W�L�P�D�W�H�O�\���P�X�V�W���W�H�V�W���W�K�H���O�L�P�L�W�V of the legal 
�I�U�D�P�H�Z�R�U�N���L�Q���Z�K�L�F�K���Z�H���R�S�H�U�D�W�H�·�����D�Q�G���W�K�L�V���S�U�R�F�H�V�V���L�V���D�S�S�D�U�H�Q�W���L�Q���W�K�H���F�R�Q�V�W�D�Q�W���G�H�E�D�W�H�V���D�Q�G���U�H�F�W�L�I�L�F�D�W�L�R�Q�V���R�I��
the raft of 21st century anti-terror legislation when it is examined through the lens of CMPs.  

Evolution of anti-terrorism and CMP legislation  
 

The origin of CMPs can actually be located in the Special Immigrations Appeal Commission Act of 1997, 
which established a tribunal of the same name. This is commonly referred to as SIAC �² it is a superior 
court of record and a High Court judge, assisted by two other panel members, presides over it. It was 
initially set up to deal with the relatively specific issue of deportation cases with a national security element. 
It acted as a classified forum for these individuals to appeal their case in situations where the government 
deemed it dangerous and inappropriate to openly reveal all the evidence influencing its decision.   
 
Nonetheless, such instances were rare. Before September 11 2001, only three cases had been heard by 
SIAC using a CMP. In the aftermath of the attacks however, the government introduced a raft of executive 
powers aimed at terrorist suspects that incorporated provisions for CMPs. The first of these was the Anti-
Terrorism, Crime and Security Act (ATCSA) 2001, of which Part IV infamously granted government 
ministers the power to order the indefinite detention of foreign nationals who were suspected of being an 
international terrorist without charge or trial. The minister would issue a certificate under s21 ATCSA 
2001, declaring that the individual posed a threat to national security. If they could not be deported or 
removed for legal or practical reasons, the Act authorised their detention. Suspects were given recourse to 
appeal to SIAC where much of the case would take place in the closed settings described above. If not 
appealed, the Act obliged SIAC to review these s21 certificates after six months and to then review them 
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Services), which the government declared it could not adequately defend itself against unless able to rely on 
national secrets in a closed setting.  

The Investigatory Powers Tribunal  
 

The Investigatory Powers Tribunal (IPT) sits alongside this raft of anti-terrorism measures. It was 
established at the turn of the century by the Regulation of Investigatory Powers Act (RIPA) 2000 and 
hears complaints about the intelligence services, the interception and gathering of communications data, 
�D�Q�G���W�K�H���T�X�D�O�L�W�\���R�I���V�W�D�W�H���V�X�U�Y�H�L�O�O�D�Q�F�H���R�I���W�K�H�V�H���D�F�W�L�Y�L�W�L�H�V�����7�K�H���7�U�L�E�X�Q�D�O�·�V���X�V�H���R�I���&�0�3�V���L�V���P�R�V�W���U�H�O�H�Y�D�Q�W���K�H�U�H����
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5. Conclusion and recommendations  

Conclusion 
 

The level of extra-judicial impact on the anti-terrorism regime is, ultimately, low. Although judges have 
spoken on a range of anti-terror policies, they have examined these primarily with reference to the 
�M�X�G�L�F�L�D�U�\�·�V���R�Z�Q���U�R�O�H�����R�U���W�K�H���D�G�P�L�Q�L�V�W�U�D�W�L�R�Q���R�I���M�X�V�W�L�F�H�����D�Q�G���O�H�I�W���X�Q�W�R�X�F�K�H�G���E�U�R�D�G�H�U���S�R�O�L�F�\���S�U�L�Q�F�L�S�O�H�V�����2�I���W�K�H��
amendments that judicial peers have proposed within this limited sphere, most have been disregarded by 
the executive. All of their amendments outside of these categories have been similarly ignored. There is, 
moreover, little to no evidence of judicial advocacy outside of the House 
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making discrete and ad hoc contributions, they could perhaps come together in an advisory body 
made up of retired judges. The new Investigatory Powers Commission could fulfil this role, 
providing �V�X�V�W�D�L�Q�H�G�� �H�Y�D�O�X�D�W�L�R�Q�� �D�Q�G�� �U�H�I�O�H�F�W�L�R�Q�V�� �R�Q�� �D�U�H�D�V�� �R�I�� �W�K�H�� �8�.�·�V�� �D�Q�W�L-terror policy, offering 
commentary and occasional reports in the same manner as select committees.  
 
This has a number of potential advantages. At present, judges tend to confine their more detailed extra-
judicial comments to those areas within their professional expertise. However, the judiciary as a body (and 
especially those with experience of terrorism trials) are knowledgeable on many of the questions which 
policy advisers debate in the context of anti-terror. For example, what is the appropriate balance between 
criminal justice measures and executive controls? An advisory body with a wider remit would allow for 
sustained and more deeply considered suggestions from judges. It would also help to reduce any confusion 
between the opinion of the judiciary, and that of individual judges. 
 
The report also identified a lack of capacity �Z�L�W�K�L�Q���W�K�H���H�[�H�F�X�W�L�Y�H���W�R���P�R�Q�L�W�R�U���W�K�H���M�X�G�L�F�L�D�U�\�·�V���S�R�V�L�W�L�R�Q���R�Q��
these issues. Although my interviewees confirmed that this was a topic of high interest, there is no 
organised approach to receiving judicial opinions (such as speeches) when they are offered. This could be 
remedied by an official point of information for extra-judicial (and likely also judicial) comments 
on anti-terrorism. A�Q���R�I�I�L�F�L�D�O���Z�L�W�K�L�Q���W�K�H���+�R�P�H���2�I�I�L�F�H�·�V���2�I�I�L�F�H���R�I���6�H�F�X�U�L�W�\���D�Q�G���&�R�X�Q�W�H�U-Terrorism 
could monitor judicial contributions and dispense them to those with an interest. Dealing with 
judicial amendments in the House of Lords is a broader parliamentary question, which falls outside the 
scope of this study.  

Administration of the anti-terror regime  

Recommendations on the topic of judicial commissioners are particularly salient given the Investigatory 
Powers Bill. It is an improvement on the current system, and encapsulates many of the recommendations 
that would have otherwise featured in this report (such as a more streamlined commissioner system and 
prior judicial authorisation). It is nonetheless important to highlight the importance of an 
independent source of funding. At the time of writing, this has not yet been determined. All three 
commissioners and their offices are currently funded by the Home Office, undermining their independent 
powers of oversight. T



 

45 
 

Bibliography 
Official publications 

Commissioner reports  

Office of Surveillance Commissioners (January 2002), Annual Report of the Chief Surveillance Commissioner to 





 

47 
 

Joint Committee on the Draft Investigatory Powers Bill (February 2016)�����¶�2�U�D�O���(�Y�L�G�H�Q�F�H�·�����+�/���3�D�S�H�U��������
HC 651 2015�²2016. 

Joint Committee on Draft Investigatory Powers Bill (February 2016), Report �² Draft Investigatory  
Powers Bill, HL Paper 93 HC 651 2015�²16. 

Joint Committee on Human Rights (July 2007), Counter Terrorism Policy and Human Rights: 28 days,  



 

48 
 

Terrorist Asset-Freezing etc. Act 2010 
 

15 July 2010, vol. 720, col 767; 27 July 2010, vol. 720, cols 1250�²1286; 6 October 2010, vol. 721, cols 120�²
214; 25 October 2010, vol. 721, cols 1035�²1117; 1 November 2010, vol. 721, cols 1425�²1432. 

Terrorism Prevention and Investigation Measures Act 2011 
 

6 September 2011, vol. 730, col 122; 5 October 2011, vol. 730, cols 1133�²1203; 19 October 2011, vol. 
731, cols 290�²351; 1 November 2011, vol. 731, cols 1121�²1133; 15 November 2011, vol. 732, cols 581�²
639; 23 November 2011, vol. 732, cols 1059�²1063. 

Justice and Security Act 2013 
 

28 May 2012, vol. 737, col 971; 19 June 2012, vol. 737, cols 1659�²1697; 9 July 2012, vol. 738, col 910�²
1018; 11 July 2012, vol. 738, cols 1161�²1242; 17 July 2012, vol. 739, cols 119�²222; 23 July 2012, vol. 739, 
cols 487�²592; 19 November 2012, vol. 740, cols 1626�²1688; 21 November 2012, vol. 740, cols 1811�²
1874; 28 November 2012, vol. 741, col 196. 

Counter-Terrorism and Security Act 2015 
 

7 January 2015, vol. 758, col 407; 13 January 2015, vol. 758, cols 661�²772; 20 January 2015, vol. 758, cols 
1207�²1318; 26 January 2015, vol. 759, cols 12�²96; 28 January 2015, vol. 759, cols 205�²318; 2 February 
2015, vol. 759, cols 461�²517; 4 February 2015, vol. 759, cols 666�²774; 9 February 2015, vol. 759, cols 
1024�²1035. 

Speeches 

Leveson, Sir B. (November 2������������ �¶�6�H�F�X�U�L�W�\�� �D�Q�G�� �-�X�V�W�L�F�H�·���� �,�V�D�L�D�K�� �%�H�U�O�L�Q�� �/�H�F�W�X�U�H����
https://www.judiciary.gov.uk/wp-content/uploads/2015/11/berlin-lecture-nov-2015.pdf, last 
accessed 5 October 2016. 

�/�R�U�G�� �.�H�U�U�� ���0�D�\�� �������������� �¶Human Rights Law and th�H�� �´�:�D�U�� �R�Q�� �7�H�U�U�R�U�·�µ���� �/�R�U�G�� �0�D�F�'�H�U�P�R�W�W�� �/�H�F�W�X�U�H, 
�4�X�H�H�Q�·�V�� �8�Q�L�Y�H�U�V�L�W�\�� �%�H�O�I�D�V�W, https://www.supremecourt.uk/docs/speech-130502.pdf, last 
accessed 5 October 2016. 

Lord Neuberger (March 2012)���� �¶�:�K�H�U�H�� �$�Q�J�H�O�V�� �)�H�D�U�� �W�R�� �7�U�H�D�G�·���� �+�R�O�G�V�Z�R�U�W�K�� �&�O�X�E�� �3�U�H�V�L�G�H�Q�W�L�D�O�� �$�G�G�U�H�V�V����
https://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Speeches/mr-speech-
holdsworth-lecture-2012.pdf, last accessed 5 October 2016. 

Lord Neuberger (February 2014)�����¶�-�X�V�W�L�F�H���D�Q�G���6�H�F�X�U�L�W�\�·�����V�S�H�H�F�K���D�W���W�K�H���1�R�U�W�K�H�U�Q���,�U�H�O�D�Q�G���-�X�G�L�F�L�D�O���6�W�X�G�L�H�V��
Board, https://www.supremecourt.uk/docs/speech-140227.pdf, last accessed 5 October 2016. 

Lord Phillips (February 2011)���� �¶�-�X�G�L�F�L�D�O�� �,�Q�G�H�S�H�Q�G�H�Q�F�H�� �D�Q�G�� �$�F�F�R�X�Q�W�D�E�L�O�L�W�\���� �$�� �9�L�H�Z�� �I�U�R�P�� �W�K�H�� �6�X�S�U�H�P�H��
�&�R�X�U�W�·�����V�S�H�H�F�K���D�W���W�K�H���&onstitution Unit, http://www.ucl.ac.uk/constitution-unit/events/judicial-
independence-events/lord-phillips-transcript.pdf, last accessed 5 October 2016. 



 

49 
 

Lord Sumption (November 2015)





 

51 
 

McNamara, L. (October 12 2012), �¶�-�X�G�L�F�L�D�O���3�H�U�V�S�H�F�W�L�Y�H�V���R�Q���2�S�H�Q���-�X�V�W�L�F�H���D�Q�G���6�H�F�X�U�L�W�\�·���� �7�K�H���%�X�U�H�D�X���R�I��
Investigative Journalism, https://www.thebureauinvestigates.com/2012/10/16/judicial-
perspectives-on-open-justice-and-security/, last accessed 5 October 2016. 

Moss, S. (8 February 2010)�����¶



 

 
 

 

�7�K�H�� �8�.�¶�V�� �D�Q�W�L-terror regime has evolved rapidly over the last 15 years, 
and the judiciary have had to adjudicate on this body of legislation in the 
courts. Much has been written about these court decisions, with claims 
that the judiciary has increasingly overstepped the boundaries of their 
constitutional role. Far less attention has b�H�H�Q�� �S�D�L�G�� �W�R�� �M�X�G�J�H�V�¶�� �S�R�W�H�Q�W�L�D�O��
influence beyond their decisions in court. This report explores the 
�M�X�G�L�F�L�D�U�\�¶�V���R�I�I-the-


