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Executive Summary 

The Human Rights Act 



must be shown to be necessary in a democratic society and proportionate to the policy 

aim being pursued. Public authorities will need to consider the importance of the right 

which may be infringed, the degree to which the right is likely to be infringed, the 

importance of the public policy being pursued and the effectiveness of the offending 

measure in advancing that policy. 



Introduction 

The Human Rights Act 1998 introduces for the first time into modern British Constitutional 

Law a rights based framework within which the relationships between the courts, 

parliament, and the citizen will function. The rights and freedoms to which the Act is 

intended to give further effect, are those of the European Convention on Human Rights by 

which the UK has already been bound for over 45 years. The 'patriation' of those rights and 

freedoms through the Act has the potential to create a seminal change in the way in which 

public policy and administration throughout the UK is formulated and implemented. The 

long term impact of the Act will depend on how it, and its values, take root across 

government and public authorities and not just in the courts. In Canada in 1982, as part of a 

constitutional reform package, the Canadian Charter of Rights and Freedoms (the Charter) 

was introduced giving Canadian courts the power to strike down legislation which was 

incompatible with the Charter. In 1990 the Bill of Rights Act (BORA) was introduced into 

New Zealand requiring all legislation to be interpreted, in so far as possible, as compatible 

with the rights in the Bill. Both countries, with similar common law doctrines, have& 

therefore experienced the impact which a domestic Bill of Rights can render on the legal 

and political process. Their experience can inform the UK as to what to expect from the 

enactment of the Human Rights Act of 1998. 

The Human Rights Act will have an impact on all three branches of government: the 

executive, the legislature and the judiciary. Its effective implementation requires a 

coordinated approach by all three branches of government. The changes required Act 



Human Rights Legislation 

Canadian Charter of Rights and Freedoms 1982 

In 1982 



Legal rights: the right to life, liberty and security, protection from unreasonable search 

and seizure, protection from arbitrary detention, right to a fair trial, protection from cruel 

and unusual treatment (ss. 7-14) 

Equality rights (s. 15) 

Minority Language Educational Rights (s. 23). 

The Constitution Act which introduced the Charter into Canadian law grants courts the 

power to hold legslation null and void where it is inconsistent with the Charter.' Section 24 
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who feared that the judiciary would have too 



and freedoms in the Act. Parliament may of course proceed with legislation 

notwithstanding the Attorney General's report and on occasion has done so '. 

United Kingdom Human Rights Act 1998 

The United Kingdom ratified the European Convention on Human Rights (the Convention) 

on 8 March 1951, and it entered into force in September 1953. The Convention was a 

product of post world war I1 efforts to establish a new democratic culture based on human 

rights and the rule of law. Almost half a century old, the Convention has been ratified by 40 

countries including Russia and most of central and eastern Europe. While States Party 

under Article 1 undertake to secure to everyone within their jurisdiction the rights and 
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The Act incorporates the Convention rights under Articles 2 through to 12, Article 14, and 

the Articles in Protocols 1 and 6 of the Convention. Protocol 6 of the Convention abolishes 

the death penalty. The other 'Convention rights' in the Act are: 
the right to life (A. 



Courts are also empowered to grant such relief or remedy within their powers as they 

consider just and appropriate (Section 8). Such a remedy may include damages and the 

court is obliged to take into account the principles applied by the European Court of 

Human Rights in relation to the award of compensation. 

The enactment of the Human Rights Act does not interfere with an individual's right to 

apply to the European Court of Human Rights if they consider that their rights have not 

been vindicated before the UK courts. As of 1 January 1999 282 cases were pending before 

the European Court of Human Rights against the UK. 

Conclusion 

The three pieces of human rights legislation under review share many similarities, but also 

differ in significant ways.I4 The differences in the statutes will be important for learning 

lessons with respect to which sectors of the public service are likely to be most susceptible 

to enforced change by virtue of the Human Rights Act. For example the European 

Convention on Human Rights is the only one of the three human rights statutes to provide 

for a positive right to respect for privacy, home and family life (Article 8). Such a provision 

has implications for the exercise of powers by social services to interfere in 'family' matters 

and to place children with carers outside of their family. The prohibition in the Charter and 

BORA on unreasonable searches does not extend this far. The Convention is also the only 

one of the three to provide for a right to marry (Article 12). On the other hand the Charter 

and BORA contain a general right 



The result of such differences mean that the application of certain legislation and powers 

will on occasion fall to be evaluated against different standards in the UK than in either 

Canada or New Zealand. However the fact that the boundaries to each Act vary does not 

fundamentally change the impact which the human rights legislation has on the manner in 

which policy is developed and the structures which administrative authorities need to put 

in place to ensure that the human rights standards are met. This impact is evaluated in the 

following section. 



The impact of human rights legislation in Canada and New 

Zealand 

Introduction 

The Charter 

The Canadian Charter of Rights and Freedoms was not introduced into a vacuum. For over 

20 years the Canadian courts had the power to adjudicate on rights issues which arose 

under the Bill of Rights of 1960. Under the Bill of Rights, the courts had consistently 

exhibited deference to governmental autonomy rendering the Bill, in the eyes of many, 

ineffectual. The constitutional status enjoyed by the Charter however set it apart from the 

Bill of Rights, and gave it the potential to have a dramatic impact on Canadian legal and 

political life. The Supreme Court of Canada did not hesitate to recognise the fundamental 

change which the Charter meant for the 



The New Zealand Bill of Rights Act 

The Bill of Rights Act with its explicit instruction in section four that the courts have no 

power to disapply any provision of an enactment meant that the dynamics which could be 

created between the courts and the public administration in New Zealand, was potentially 

different to that between the courts and the public administration in Canada. Nevertheless 

the courts were not inhibited in applylng the Bill in a manner appropriate to a constitutional 

document. In its first BOXA decision, the Court of Appeal stated that BORA, 

" .... is to be construed generously in the manner recommended by the Privy Council in 

Minister of Home Afairs v Fisher ... in a manner ... 'as suitable to give individuals the full 

measure of the fundamental rights and freedoms referred to.""' 

In early 1997, one of New Zealand's leading experts and commentators on BORA, Paul 

Rishworth, noted that a human rights practice and culture were emerging within new legal 

structures in New Zealand. He observed, 

"Progress has been generally 'from the top' and occasionally unforeseen and has 

revealed the subtle 
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challenge could be mounted to any new legislation. The risk factor, if any, would then have 

to be weighed along with other policy concerns to determine which policy strategy would 

be followed. How the courts dealt with the Charter was therefore crucial. 

In New Zealand 

In New Zealand by contrast, there was a less systematic response to the expected impact of 

the Bill of Rights Act. In 1991 



In conducting the review the Commission provided two days training to each department 

on how to audit its own legislation, practice and regulations in accordance with the Act. The 

Commission established a central database into wluch the departmental reports identifying 

areas of conflict with the Act, or infringements of the spirit or intention of the Act 







one of the key questions which the Canadian courts have had to struggle with. In New 

Zealand the rights of persons arrested or detained, only arise when this takes place under 

an enactment, and much of the courts' time has been concerned with determining what 

defines being detained under an enactment. This was the question to be resolved by the 

Court of Appeal in R v Go~dwin.~~ 

Search and Seizure 

For both jurisdictions the provisions on search and seizure provided much litigation. The 

courts were required to define what exactly was meant by 'search and seizure', and to set 

limits on when such action'was reasonable. In the cases of Taylor, Jefferies, Laugalis and 

Davis3' the New Zealand Court of Appeal held that although a search may be unlawful, it 

did not mean that it was unreasonable for the purposes of BORA. 

Exclusion of evidence 

In Canada the courts are required to exclude evidence under section 24 (2) of the Charter, 

when it would be in the interests of justice to do so. In R v ~irifij' and R v ~utcher~' the New 

Zealand Court of Appeal articulated and affirmed the 'prima facie rule of evidence 

exclusion' where there had been a breachof BORA. The high rate of reliance by criminal 

defendants on exclusionary rules has led the courts to tighten the manner in which the rules 

are applied. 

The determination of these matters clearly has implications foremost for the police and for 

the criminal prosecution services. Whilst the courts were resolving the boundaries of the 

issues raised above, the police were required to be constantly alert of the need to amend 

their procedures at short notice, to amend the warnings provided to suspects as the case 

law developed, to change some of their investigative techniques, such as the use of 

surveillance and recording equipment, and to ensure that the appropriate facilities for 

effective legal representation were offered to detained persons. 

The domination of criminal procedure cases has gradually given way to broader issues of 

concern. In Canada the second issue emerging as a lead area for the Supreme Court is the 

guarantee of equality. Section 15 of the Charter guarantees equality before and under law 

and equal protection and benefit of law. In the early days, section 15 cases flooded the 

lower courts with litigation, but cases were slow to reach the Supreme Court. H4 0e0
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employment rights, which at the time of writing are awaiting decision, could carry 

significant financial implications. Other 



Target of challenges 

Overall the target of Charter challenges is more often the administrative branch of 

Government than the legislature.42 In the early years this was particularly true even in the 

Supreme Court, where up to the end of 1985 two thirds of Charter cases involved challenges 

to administrative action. However by the end of the first 100 cases in the Supreme Court, 

half of all challenges were challenges to administrative action and half were to legislation. 

Likewise in 1997,12 of the Supreme Court's decisions involved challenges to administrative 

conduct, but 10 involved the validity of legislation.43 It should however be borne in mind 

that challenges to legislation, where the result may be to declare a piece of legislation null 

and void, are more likely to reach the Supreme Court, where as challenges to 
administrative action will often be resolved in the lower courts. The number and 

proportion of challenges to administrative action in the lower courts is therefore higher than 

in the Supreme Court. In the lower courts the challenges are also predominantly to actions 
of the police. 

The success rate of challenges to legislation in the Canadian Supreme Court has tended to 

be higher than that of challenges to administrative action. In the 1990s whilst the level of 

successful challenges to the conduct of public officials has fluctuated from year to year, 

between 9.5% to 42%, the success rate of challenges to legislation has never been lower than 

27%, reaching 60% in 1997. The effect of arguments under section 1 of the Charter, that 

limitations are justifiable in a free and democratic society, has also varied. From 1984 

through to 1987 the Court rejected all but one of the eleven section 1 defences presented by 

the Crown. In 1988 and 1989 it accepted eight out of 14. In 1992,32% of cases were saved by 

section 1, and in 1996 48% were saved. By contrast in 1997, none of the legislative sections 

which were deemed to infringe the Charter were saved by section 1. 

The difference in the powers entrusted to the courts under the Charter and BORA clearly 

makes a difference here. In New Zealand 



 restriction^.^^ This does show a marked contrast to the approach of the Canadian Supreme 

Court, where the Court often rejects the defence that restrictions are reasonable. 

One common feature of both systems is that the genre of legislation or actions most often 

found to be in violation of human rights provisions are of a procedural nature. Often the 

case is that a particular process, be it of detention, conducting a search, or processing an 

application fails to comply with the required standard of respect for a particular right. The 

fairly high success rates of challenges to Canadian legislation should be seen in this light, as 

procedural regulation is the area in which the courts may be considered to have expertise, 

and are willing to exercise their judicial muscles to ensure full compliance. 

Impact on the working patterns of the cozirts 

The effects on the courts themselves of the legislation has in many ways been fundamental. 

Addressing arguments which are raised under the Charter and BORA requires the courts to 

ask a different set of questions than those when conducting traditional judicial review. 

Judges have reported that the type of evaluation that Charter and BOXA issues requires, 

usually involves resort to comparable material from abroad. Judges believe that they are 

required to be more policy orientated in decisions. 

It also increases the work load on the courts, particularly trial courts. In Canada criminal 

trials have several days dedicated to pre-trial motions, all of which are Charter motions. 
45 These would be typical of any judge in almost any criminal court in Canada. Provincial 

courts in Canada required an injection of resources to deal with the increased workload of 

criminal cases. There was a need for more judges, more court staff and more 

accommodation. The effects varied according to the population characteristics. Urban 

dedlation 
a n d  



high levels of claimant 



In New Zealand, it is arguable that the revolution is still underway. The impact BORA is felt 

primarily via the role of the Attorney General and the Ministry of Justice, whilst individual 

departments have been preoccupied with concerns under the New Zealand Human Rights 

Act rather than BOXA. Nevertheless the authorities such as the police have clearly been hit 

hard as the area of criminal procedure is constantly refined, and the police have had to 

adapt procedures and improve and update training programmes to ensure that a good 

practice in compliance with BORA is maintained, for fear of evidence being excluded. The 

manual for the New Zealand Police and the training programme handbook sets out clearly 

the scope of BORA on the basis of the courts' rulings, and how their operations should be 

conducted to ensure compliance. Extracts from the manuals are provided at Annex 4. 

In developing policy in Canada, representatives from the Justice Department, or lawyers 

seconded to Ministries are now a regular part of the initial policy team working on a new 

policy proposal. Deputy ministers are advised to take advice about 

aTj
t 



Privy Council Office (equivalent to the UK Cabinet Office) or Treasury Board (equivalent to 

the Civil Service Department). Sigruficantly, she states that: 

"The Charter has involved the Department of Justice in the policy-development process 
of its client departments to an extent that would previously have been considered 
unnecessary and i~~ap~ropriate."~' 

This brings with it an increase in the status, visibility and political power of lawyers and 

legal values within govenunent. This is how the 'legalising' impact of the Charter on 

government takes effect, rather than the feared consequence that too much power would be 

transferred to an unelected judiciary. This role is most evident where there is an absence of 

relevant case law and lawyers are required to speculate and anticipate the Charter 

implications of new policy or legislation. In this context any perception that government 

lawyers' only role is to act as counsel to 'client' departments where there are Charter cases 

to litigate, can lead to defensive policy making, and to an ad hoc approach to the 

development of Charter principles. 'Ihs can be counter-productive. In Ontario the 

experience was that the Criminal Law Division which was responsible for all criminal 

prosecutions in the province was unsympathetic to the criminal law provisions of the 

Charter. To balance this steps were taken to centralise policy making on constitutional and 

Charter issues so that any significant constitutional or Charter question would be examined 

centrally from a government wide perspective. The experience of the federal government 

and the largest provincial governments point to the conclusion that a successful Charter 
strategy requires: 

An integrated response to Charter issues at bureaucratic and political level; 
Consistent efforts to estimate not only the cost of programme goals, but also the cost of 

the judicial ramifications of those goals stipulated by the courts' view of the Charter; 

An Attorney General and a central agency Ministry trained in and sensitive to policy 

considerations, who can develop a principled response to the Charter. Otherwise policy 

formulation can become too defensive. 

Such changes are labour intensive, and require reformulation of perceptions of lawyers and 

interface between lawyers and non-legal personnel involved in policy development. 

In New 





proposals are scrutinised by the 



conflict of interest. If the official in the Department of Justice or the Crown Law Office is of 

the opinion that there is no inconsistency, then that opinion is reported to the Chief 

Parliamentary Counsel. However if there does appear to be an inconsistency, the opinion is 

reported to both the Attorney-General and to the Chief Parliamentary Counsel. In the case 

of a non-Government Bill, the Department of Justice is required to check it as soon as 



had to change. These changes have been implemented through devising integrated training 

programmes and a manual which updates the police force on the necessary changes.ll 

Often a decision with wide ranging effects on the immediate policies of a department will 

bring significant financial implications, sometimes in instances where no budget provisions 

had been made. In R v Therens 62 the Canadian Supreme Court set out the entitlement to be 

informed of the right to counsel before being asked to provide a breath sample. Following 

the decision, the Attorney General of Alberta announced that out of the 19,000 breathalyser 

cases which it had pending, it would only pursue those cases which had not yet a Court4j
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General in order to reduce delays in the justice system.68 In 1995 the New Zealand Court of 

Appeal considered s 25(b) (the right to be tried without undue delay) in Martin v Tauranga 

District Co~ncil.~' Martin's trial was stayed for undue delay on the grounds of prejudice 

where the pre-BOXA position would have been that a stay would have been ordered only if 

the trial had actually been rendered unfair. 

Administrative investigations 

Section 7 of the Canadian Charter, requires that the principles of fundamental justice apply 

where the rights of life, liberty and security are at stake. This section is more limited than 

section 27 of BORA which grants every person the right to the observance of the principles 

of natural justice by any tribunal or other 



hearing. In Morgentaler 



obvious omissions in their appeals, natural justice required the staff to do so as it would be 

procedurally fair.79 

Nevertheless in practice section 27 has not had as far reaching an impact on administrative 

decisions as one might expect, and nothing like the impact of section 7 of the Canadian 

Charter. Instead the absence of section 27 litigation is surprising.80 It is likely that under the 

Human Rights Act UK courts will review administrative procedures in the more robust 

manner of the Canadian courts. 

Exercise of administrative discretion 

Evaluating whether a restriction is justified was one of the tasks which initially 

administrators and public officials found difficult to apply when reviewing legislation in 

Canada and New Zealand. How a restriction should be evaluated was clarified in Canada 

by the Supreme Court in the case of 0akes." The test applies to situations where a statutory 

provision may restrict a fundamental right, or the exercise of a discretion may do so. A 

restriction must pursue an objective which relates to societal concerns that are pressing and 

substantial in a free and democratic society. The restriction must however also be 

proportionate, a test which applies equally to the exercise of discretion. The person 

exercising a discretion needs to show that they have acted in a fair and non-arbitrary way, 

that the discretion has been exercised in a manner which is rationally connected to 

achieving the particular policy objective, that there has been as little as possible 

infringement on the right, and that there is a sense of proportion between the objective 

being pursued and the extent to which the right is restricted. This proportionality test is of 

key guidance to persons in developing policy to ensure that where there is a range of policy 

options the one which is proportionate, even if it is not the most administratively 

convenient, is the one which prevails. Persons exercising discretionary powers must be 

able, if called to account, to demonstrate what other options to the way in which they 

exercised their discretion were available to them at the time and why the one that they 

chose meets the standards of proportionality, This test has been largely applied by the 

courts in New Zealand: so that in order to exercise a discretion in compliance with BORA 
it must be proportionate. The impact of such a test is to require a more structured decision 

" La1 v Removal Review Authority (HC Wellington, AP 95/82,10 March 1994, Mcgechan J.) 
80 For example in cases reported in the New Zealand Law Reports from 1990 - 1997 only four raise 

issues under Section 27. In one case it was held not to apply to the proceedings, in two cases the 
arguments were dismissed and only in one was the failure to translate documents was a breach of 

natural justice. 
n l  R v Oakes [I9861 1 S.C.R. 103. The challenge in the case itself was to section 8 of the Narcotic Control 

Act R.S.C. 1970 and its bearing on the presumption of innocence. 
82 Minister of Transport v Noort op.cit.. 



making process and also a greater evidential basis for justifying particular policy choices in 

the exercise of a discretion. 

Pressure groups and resolution of political controversies 

One of the key features which has been evident in Canada is that a domestic bill of rights 

gives pressure groups another avenue of redress and provides a new forum for interest 

group activity. On one level it provides public interest groups with the opportunity to 

articulate political claims in legal language and to develop an appropriate litigation strategy 

to support their political strategy. On the other hand it also provides an alternative mode of 

access to the decision-making process, as human rights issues are an integral part of policy 

development. In Canada there has been the emergence of what is know as Charter 



The Osgoode Law School Team concluded that the government has taken the Charter 
seriously in so far as it did consider seriously the Charter and made an effort in good faith 

to respond to it in an appropriate manner."' Strategic use of the Bill of Rights by lobby 

groups has not been as evident in New Zealand, with the exception of the challenge to the 

exclusion of single sex couples from the legislation governing marriages.38 

The power of courts to make determinations based on rights which can have far reaching 

social impact has meant that on occasions those decisions which the Government does not 

want to make, it can leave it to the courts. If the courts give a clear indication of what the 

likely outcome of a rights based analysis to a particular problem would be, this can resolve 

a problem for the government. It can also mean that the government does not have to take 

full political responsibility 



development process human rights concerns are considered, the greater the options for 

resolving potential conflict. Assessment of the options available should be made on the 

basis of expert human rights advice, which is most effective when it comes from within 

the department or agency formulating the policy, rather than when it is contributed from 

a third department at a later stage. 

The ability of policy makers to evaluate whether a limitation on a right is a justifiable 

limitation. Clear guidance needs to be provided on the test for proportionality and this 

test needs to be integrated into all processes where policy decisions are being made and 

discretionary powers exercised. 

The adoption of pro-active policies by departments to address many of the anticipated 

areas of challenge. Agencies and departments should establish a process for amending 

procedures quickly, and ensuring that the changes of procedure are notified to all staff. 

Where broad discretionary powers exist these are likely to be subjected to tighter 

procedural controls. This will involve structural changes to administrative procedures, 

which may have far reaching finj
E
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Lessons for the Human Rights Act 

Preparation 

The experience of Canada and New Zealand tells of two different approaches to preparing 

for the impact of human rights legislation. The reported problems which New Zealand 

faced in the lower courts as a result of lack of training, are being addressed in the UK. A 

budget of £ 4.5 million has been earmarked for training judges, magstrates and tribunal 

members. Training seminars for members of the legal profession have been organised by 

the Bar itself, by individual chambers and solicitors firms, and by organisations such as 

Liberty and JUSTICE. Within Whitehall guidelines on the Act for administrators and public 

officials have been prepared and all departments have been requested to report on 

legislation for which their department is responsible, which may raise potential problems 

under the Act, and to identify training needs. The departments are requested to report 

every six months to the Cabinet Office. A Human Rights Task Force has been established 

which has as its terms of reference the provision of assistance to the government in 

implementing the Act. The challenge facing the UK includes the familiarisation of all 

relevant sectors with the existing case law on the Convention. 

The experience from Canada in particular indicates that successful preparation requires that 

In conducting reviews of legislation, regulations, policy and practice, departments need 

to have clear guidance on what the Act means, and most importantly the values which it 

imports, not simply a definition of the rights which it contains. In particular the 

departments need to be provided with guidance on how to evaluate which restrictions 

may be justified as necessary in a democratic society. 

A complete review of legislation and procedures will be staff intensive, and will need 

deployment of lawyers with Convention expertise to departments in order to ensure that 

the reviews are effectively conducted. 

The review of legislation and regulations can be a valuable tool in diminishing the 

potential for adverse court decisions. However it may not be possible to proof all 

legislation and practice to avoid challenge. 

Departments may be reluctant to submit their jurisdictions to human rights scrutiny. 

However as the provision of legal advice will take on a new sipficance and scrutiny of 

policy will be more rigorous under human rights legislation this will be a practice to 

which departments will have to acclimatise. 



The Courts 

Section 3 of the Human Rights Act requires courts to read and gve  effect to primary 

legislation and subordinate legislation so far as possible in a way which is compatible with 

the Convention rights. Such a strong interpretative obligation on the courts lays the ground 

for the courts to take the Human Rights Act seriously, and not to deal with it simply as an 

ordinary statute. It was the Privy Council in Minister for Home Afairs 



heightened importance and the availability of timely and accurate legal advice will be 

essential. This is likely to lead, as in Canada, to the increased profile of lawyers within 

government departments. There will also be a need for central legal advice: this may come 

from the Treasury Solicitors, from the Home office or from the Lord Chancellor's 

Department. To be effective and conducive to pro-active policy making, the development of 

an understand4997



and Criminal Evidence Act 1984 does provide a framework for the conduct of police 

investigative work and criminal procedure which should avert some of the procedural 

challenges which were raised in New Zealand and Canada. Nevertheless extensive police 

powers under prevention of terrorism legislation of 1989 and 1998 are likely to be 

challenged. Similarly challenges to the admissibility of evidence can be expected where a 

Convention right may have been infringed in the course of procuring the e~idence.~' In this 

context the decision of the European Court in Teixeira de Castro v Portugalg' which sets out 

the procedural guarantees which need to be in place when agents provocateurs are used in 

police operations will be relevant to the UK.~' Complaints about breaches of fair trial form 

the largest single type of complaint to Strasbourg organs. This trend is likely to be repeated 

domestically in the UK. Challenges to deportation orders on grounds that deportation may 

expose the individual to inhuman and degrading treatment, and a failure to respect family 

life can also be expected. 

Outside of the criminal law, the challenge to public authorities may arise in a number of 

areas. One such area will be in the 



advance and the effectiveness of that measure in advancing the interest. They will have to 

consider the range of options available to them and decide which is the most proportionate. 

Under the Convention and the Act it will be necessary to show that reasons for a particular 

decision are 'relevant and sufficient' and therefore greater substantiation of decisions will be 

required. 

Rights under the Convention require in many instances, not only that public authorities 

refrain from interference, but also that positive action is taken to give effect to the obligation 

to respect the rights. This may obligate public authorities to act in some instances to provide 

particular health or security services, or to ensure that a third party is not interfering with 

individual rights. In Lopez Ostra v spaing3 the Court found that the failure to prevent the 

output from a waste treatment plant affecting the applicants' property was a violation of 

the applicant's rights under Article 8 of the Convention. 

The experience from Canada and New Zealand illustrate that the primary impact of human 

rights constraints will be to effect procedural change: procedural change which ensures that 

the impact of actions on rights is given adequate consideration, that negative impacts are 

minimised and where restrictions are permitted that they are proportionate to the exigency 
of protecting a necessary public interest. 

Finally local authorities may also be liable for damages where they have failed to protect an 

individual's rights. The Human Rights Act gives courts the authority to grant appropriate 

remedies, including damages, and wide immunities are not likely to be provided. In New 

Zealand the courts created a remedy for police ma1 administration in Baigent, and in Osman 

v UP'' the European Court of Human Rights has already held that the immunity granted to 

police for failure to carry out their duties was too wide. In addition to awards of damages, 

public authorities will have to bear the cost of administrative change if 



standing rule exclude the use of third party interventions where the courts may consider 

such an intervention useful or in the interest of a case. This practice is also in keeping with 

the procedure in Strasbourg. Successful test cases will by their nature often result in a need 

for a wide-ranging restructuring of policy by the liable authorities, in order to comply with 

the courts' ruling. 

Whether through litigation or otherwise the Human Rights Act, like the CIzarter in Canada, 

will provide an additional term of reference for non-government organisations to use in 

advocating political change. Many concerns and interests may now be framed in terms of 

judicially protected rights, rather than international law obligations. This should help to 

strengthen the hand of organisations and provide an alternate focus for pressure group 

campaigns. 

The courts will inevitably be the scene for challenging many social policies. There are a 

number of issues which have arisen before Strasbourg which remain to be resolved in 

British law, for example aspects of access to court for compensation for victims of child 

sexual abuse9' and the protection of children from parental violence.96 The position of 

homosexuals in the armed forces9?, the recognition of single sex relationships, aspects of 

rape laws may all come before the courts to be determined. Some of these issues a 

government may not wish to address as a matter of policy and the courts may now be 

required to resolve them as a matter of law. On the other hand the knowledge that the 

courts may be minded to hand down an adverse ruling may act as a stimulus to 

government and Parliament to introduce its own solution to the problem. 

Conclusion 

Many of the detailed implications which will flow from the Human Rights Act cannot be 

predicted. Which areas of legislation and which practices will be the first to be affected will 

depend in part on the type of cases which first reach the courts and in part on the degree to 

which different agents take pre-emptive steps to comply with Convention standards. What 

is clear is that adequate preparation across government and Parliament is necessary to 

ensure that the values and principles which the Human Rights Act will bring to bear on 

public administration can be embraced effectively. The obligations of the Act will inevitably 

be seen by some departments as intrusive and onerous. The advance preparation can help 

'' Stubbings v UK, 36-37/1995/542-543/628-629, Judgment 22 October 1996. 
'9 v UK, 100/1997/884/109, Judgment 23 September 1998. 
'7 Applications Lustig-Prean (No 31417/96) Beckett (No 32377/96), Smith 



to minimise the disruptive effects of rapid adjustments. Practical translation of the 

principles set down by the courts into guidelines for public officials will be essential to 

ensure that the responses of authorities to the requirements of the Act are swift and apt. 

Development of good practice which is taught effectively and imbued into the delivery of 

public administration will ensure that the values of Human Rights Act are integrated into 

public life and do not become a matter only for judicial debate. Development of good 

practice at all levels of government and throughout public authorities is the practical 

realisation of a human rights culture. 



Annex 1 

Comparative Tables of the Rights Common to All Three Human Rights 
Statutes 



Rights Common to All Three Human Rights Statutes 

Canadian Charter of 
Rights and Freedoms 
S. 7. Everyone has the right 
to life, and the right not to 
be deprived thereof except 
in accordance with the 
principles of fundamental 
justice. 

S. 12. Everyone has the 
right not to be subjected to 
any cruel and unusual 
treatment or punishment. 

S. 7. Everyone has the right 
to liberty and security ~f 
the person and the right not 
to be deprived thereof 
except in accordance with 
the principles of 
fundamental justice 
Section 9. Everyone has the 
right not to be arbitrarily 
detained or imprisoned. 
S. 10. Everyone has the 
right on arrest or detention 
a) to be informed promptly 
of the reasons therefore and 
b) to retain and instruct 
counsel without delay and 
to be informed of that right 

Substantive 
provision 
Right to Life 

Prohibition 
on Torture 

Right to 
liberty and 
security 

Rights of 
detained 
persons 

Right to be 
prompt ly 
charged or 
released 

European Convention on Human 
Rights 
A. 2. Everyone's right to life shall 
be protected by law, and 
intentional taking of life is 
prohibited except as the result of 
lawful acts of war or a sentence 
imposed by a court in accordance 
with law. Death resulting from the 
use of force which is no more than 
absolutely necessary to achieve one 
of the legitimate aims identified in 
the Article is not a violation. 
A. 3. No one shall be subjected to 
torture or to inhuman or degrading 
treatment or punishment. 

A. 5 (1) provides that everyone has 



Rights Common to All Three Human Rights Statutes 

~~~~~~ 

Canadian Charter of Rights 
and Freedoms 
S. 



Rights 



Rights Common to All Three Human Rights Statutes 

Canadian Charter of 
Rights and Freedoms 
S. 2. Everyone has the 
following fundamental 
freedoms: 
a) freedom of conscience 
and religion; 
b) freedom of thought, 
belief, opinion [and 
expression....], 

Subject by section 1 only 
to such reasonable limits 
prescribed by law as can 
be demonstrably 
justified in a 



Annex 2 

Procedural Provisions of the Human Rights Act, BORA and the Charter 



Procedural provisions of the HRAlBORAl Charter 



Annex 3 

Statistics of Challenges under the Canadian Charter 

(Based on statistics compiled by Peter H. Russell, University of Toronto and 
Professor J Monahan, Osgoode Law School) 



Peter H. Russell, University of Toronto and Professor J Monahan, Osgoode Law School) 
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Success rate of Charter claimants 

Other 

2 
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Conduct of Public officials 
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4 
12 
11 
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25 
17 
2 1 
24 
19 
18 
2 1 
11 

Year/ Type of Challenge 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 

Year 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
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1992 
1993 
1994 
1995 
1996 

Total 
3 
12 
9 
26 
23 
36 
56 
3 8 
44 
49 
32 
34 
40 
22 

Legislation 
3 
5 
3 
13 
12 
13 
25 
15 
2 1 
23 
11 
14 
18 
11 

Percentage 
67 
67 
44 
27 
26 
28 
30 
26 
19 
19 
44 
24 
11 



Annex 4 

Contents of the Guidance Manual for the New Zealand Police Force 

and 

Extracts from the Integrated Training Programme for 1998 
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INTRODUCTION 

April-97 
O New Zealand Police 

This chapter contains a brief summary of the Act and a detailed 
discussion of section 23. This section, which relates to the 
procedures the police are legally obliged to follow when arresting 
and detaining suspects, is the one with the most potential impact 
on frontline police. 

The most important rules to remember are: 

1. When you locate suspects and wish to question them, you may 
do so, but if you have already formed an intention to charge 
them, you must advise them of their rights as given in the 
usual caution (Judges' Rules). 

2. If you have arrested or detained them pursuant to any 
enactment, you must advise them of their rights under section 
23 of the Act, advising them: 

of the reason for the arrest or detention 
that they have the right to consult and instruct a lawyer in 
private and without delay 
that they do not have to make a statement. 

3. There is no right to detain a person for questioning, although a 
person can assist voluntarily with enquiries. If you have 
sufficient information to form good cause to suspect the 
commission of any offence punishable by imprisonment, you 
should arrest the person and comply with the requirements 
stated above. 

S-Y OF THE ACT 
The New Zealand Bill of Rights Act 1990 is primarily intended to 
affirm, protect and promote human rights and fundamental 
freedoms. The Act provides: 

Protection against the increasing powers of Parliament and 
government agencies. 
Minimum standards for public decision-making. 
Protection for human rights and basic freedoms in the future. 
A set of principles by which electors can measure the 
performance of government, thus increasing accountability. 

The Act is designed to be universal, containing no special 
provision relating to any particular culture or creed within New 
Zealand. 

The Act gives statutory authority to many rights that have always 
existed but have done so only in common law. Examples include 
the right not to be deprived of life and the right not to be subjected 
to torture or cruel treatment. 

New Zealand Bill of Rights 



Part 1, sections 2-7 
Sections 2-7 relate to the general provisions of the Act and will 
have little effect on the police. 

Part 2, sections 8-20 
Sections 8-20 relate to the life and security of the person, 
democratic and civil rights, and minority rights. These sections 
affirm existing rights not previously included in statute. 

Part 2, sections 21-22 
Sections 21-22 relate to actions that the police might take while 
conducting investigations; for example: searching, seizing, 
arresting and detaining. Prior to the Act, these actions were not 
regulated by statute but by cases such as Entick Entvj
ET
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SECTION 21 
Everyone has the right to be secure against unreasonable 
search or seizure, whether of the person, property, or 
correspondence, or otherwise. 
Bill of 



entitlement 
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AIMS 
This study module aims to: 

(a) assist police members to become fami& with the legislation 
which controls their powers of arrest; 

(b) outline appropriate strategies for dealing 



OBJECTIVES 

In 1990, the New Zealand Bill of Rights Act passed into law. The 
purpose of the Bill of Rights Act was to codify, in one piece of 
legislation, all of the existing rights and fieedoms held by a citizen of a 

New Zealand. The Act introduces no new rights, but it is important that 
you understand how the Bill of Rights Act affects Police 

and 





Bill of Riehts 

- advised that they have the right to decline to make a 
statement 

- given the opportunity to consult and instruct a lawyer 

Section 24 Person charged with an offence must be: 
- advised of the nature and reasons for the charge; and 
- given the opportunity to consult and instruct a lawyer 

The Courts have a major role in enforcing the guarantees set out in the 
Bill of Rights and these decisions will provide important guidance on 
the application of these rights and their interpretation. 

It is extremely important that you scrupulously observe the Bill of 
Rights. If you have obtained evidence by ignoring the rights accorded 
by this Bill, the Court is likely to rule this evidence inadmissible. The 
consequences of breaching the Bill can be serious enough to imperil 
your entire case. This was highlighted by the Court of Appeal decision 
in Rc 11  the 


