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Foreword

This is the report of a joint project of the Wales Governance Centre at Cardiff University 
and the Constitution Unit at UCL on a reserved-powers model for Welsh devolution. We 
assembled teams of experts in Cardiff and London with extensive experience of legislative 
drafting and of devolution, and we are very grateful to them for working so rapidly to 
produce this report. Special thanks are due to Alan Cogbill (former head of the Wales 
"vwVi®�>�`�-�À�-Ìi«�i���>ÜÃ�­v�À�iÀ���ÀÃÌ�*>À��>�i�Ì>ÀÞ�
�Õ�Ãi�®�v�À��i>`��}�Ì�i�«À��iVÌ]�
>�`�Ì��Ƃ�>��/Ài�V��­
��ÃÌ�ÌÕÌ����1��Ì®�v�À�`À>vÌ��}�Ì�i�Ài«�ÀÌ°�/�i��Ì�iÀ�V��ÌÀ�LÕÌ�ÀÃ�ÜiÀi�
,��>��
�À�>V>��]�-Ìivv>��
Û>�Ã]�,�LiÀÌ��>âi��]�,�V�>À`�7Þ�����iÃ]�
�ÞÀ��iÜ�Ã]�-�À�*>Õ��
-����>�`�Ƃ�>��7�ÞÃ>��°�7i�>Ài�>�Ã��}À>ÌivÕ�� Ì�� Ì�i�-V������v��>Ü�>�`�*���Ì�VÃ�>Ì�
>À`�vv�
University for kindly funding the project. 

We had hoped initially to produce a draft Schedule of reserved powers, similar to the list 
of powers reserved to Westminster in Schedule 5 of the Scotland Act 1998. But it soon 
became apparent that drafting a list of reserved powers for Wales required a whole set of 
�ÃÃÕiÃ�>vviVÌ��}�«���VÞ�>�`�V��Vi«ÌÕ>��«À��V�«�iÃ�Ì��Li�>``ÀiÃÃi`�wÀÃÌ°�Ƃ�`À>vÌ��}�>««À�>V��
cannot determine the underlying policy or be treated as independent of it. Drafting a 
reserved-powers policy by inferring it from a list of what is to be devolved was bound to 
be unsuccessful. We decided that we could make a more useful contribution by examining 
the issues raised by using a reserved powers model as the basis for formulating the policy. 
Our work has been guided by two key questions: What is any new settlement seeking to 
achieve? And what are the different options for doing so?  

The report explains and illustrates in greater detail the policy decisions that will be 
required, and we hope that it will inform those decisions, and the wider political and public 
debate that must take place before a satisfactory reserved powers model can properly be 
developed.
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Executive Summary

•   Wales’s model of legislative devolution – with the National Assembly only being able 
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What is a ‘reserved powers’ model?

1.1.  Why a reserved powers model? 

The ‘reserved powers’ model has had widespread support from a number of bodies 
v�À� Ã��i�V��Ã�`iÀ>L�i� Ì��i°�/�i�,�V�>À`�
����ÃÃ���]� ���Óää{]� >À}Õi`� v�À� >� �i}�Ã�>Ì�Ûi�
assembly with powers reserved to Westminster.1 More recently, the Silk Commission 
endorsed such a model for reasons related to its overall principles, principally to ensure 
greater certainty about law-making powers. This would reduce the likelihood of referral 
�v� `iÛ��Ûi`� �i}�Ã�>Ì���� Ì�� Ì�i� 1�� -Õ«Ài�i� 
�ÕÀÌ]� «À���Ì��}� ivwV�i�VÞ� >�`� ��«À�Û��}�
accountability and engagement.Ó This approach was endorsed by the UK Government 
following the St David’s Day process on the ground that ‘it would prove a more coherent, 
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Reservations of the civil and criminal law

/Ü���v�Ì�i��iÞ�ÀiÃiÀÛ>Ì���Ã��`i�Ì�wi`����Ì�i�¼��`�V>Ì�Ûi���ÃÌ½����Powers for A Purpose are of 
¼
�Û����>Ü�>�`�*À�Vi`ÕÀi½�>�`�¼
À����>���>Ü�>�`�*À�Vi`ÕÀi½°��Ì��Ã���Ì�V�i>À�Ü�>Ì�«À��V�«�i�
underlies these proposed reservations, though it may relate to decision of the St David’s 
Day process not to agree to substantive devolution of the legal system. However, outright 
ÀiÃiÀÛ>Ì�����v�Ì�iÃi��>ÌÌiÀÃ�Ü�Õ�`�VÀi>Ìi�V��Ã�`iÀ>L�i�`�vwVÕ�ÌÞ�v�À�Ì�i��i}�Ã�>Ì�Ûi�«�ÜiÀÃ�
of the National Assembly under a ‘reserved powers’ model. The key issue is that these are 
not topics but mechanisms. As such, they are be integral to the effective making of law by 
the National Assembly, and any blanket reservation of them would undermine the ability of 
the Assembly to make law independently. 

Recognising that the civil law and the criminal law are mechanisms not topics, the National 
Assembly already has powers to legislate for matters that relate to the civil or criminal law 
when they are used as mechanisms for implementation or enforcement of provisions that 
Ài�>Ìi�ÃÕLÃÌ>�Ì�Ûi�Þ�Ì��`iÛ��Ûi`�ÃÕL�iVÌÃ°�-iVÌ����£än­x®��7Ƃ�«À�Û�`iÃ\

 A provision of an Act of the Assembly falls within this subsection if —

 (a)  
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help to ensure a smoother transition to such a jurisdiction in due course.’Îä Equally, there 
Ü>Ã����V��Ãi�ÃÕÃ�­>�`�Ã�����«À�«�Ã>��v�À�>VÌ���®�`iÀ�Û��}�vÀ���Ì�i�-Ì��>Û�`½Ã��>Þ�«À�ViÃÃ°�
The question that needs to be addressed now is whether a legal jurisdiction needs to be 
established as part of the move to a reserved powers model, and if not what other changes 
are needed to accomplish that move. 

4.2.  Establishing a Welsh legal jurisdiction 

One option would be to establish a distinct Welsh legal jurisdiction. The powers of the 
 >Ì���>��ƂÃÃi�L�Þ�­Ì�i�iÝÌi�Ì��v��i}�Ã�>Ì����Ü��V���Ì�«>ÃÃi`®�Ü�Õ�`�Li�����Ìi`�Ì��7>�iÃ]�
and matters regarding Welsh law would be determined by the Welsh courts, whose 
powers of enforcement would be limited to Wales. Conversely, Westminster legislation 
would normally only extend to Wales if expressly made to do so, minimising the scope 
for incidental effects of English legislation on Wales, and vice versa. (This therefore bears 
���>�Þ�>««À�>V��Ì����«�i�i�Ì�¼
�}��Ã��Û�ÌiÃ�v�À�
�}��Ã���>ÜÃ½°®�/�i�ÃV�«i�v�À��i}�Ã�>Ì����
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will either have to comply with Welsh law prohibiting X (or face the consequences of not 
`���}�Ã�®]��À��>�i�Ã�}��wV>�Ì�V�>�}iÃ�Ì����Ã��À��iÀ�Ü>ÞÃ��v�Ü�À���}�Ì��>Û��`�7>�iÃ�>�`�
7i�Ã���>ÜÃ]�Ü�Ì��w�>�V�>��ivviVÌÃ�>�`�«iÀ�>«Ã��i>�Ì��ivviVÌÃ�v�À�Ì�i���ÛiÃÌ�V��Ì��°�

The question of Welsh devolved legislation having spill-over effects outside Wales arises 
��� Ài�>Ì���� Ì�� ÌÜ��Ã�ÀÌÃ��v��>ÌÌiÀÃ\�wÀÃÌ]� ÀiÃiÀÛi`��>ÌÌiÀÃ�}i�iÀ>��Þ� ­ÃÕV��>Ã�`ivi�Vi��À�
v�Ài�}��>vv>�ÀÃ®]�>�`�ÃiV��`�Þ��>ÌÌiÀÃ�`iÛ��Ûi`����7>�iÃ�v�À�Ü��V��Ì�i�1����ÛiÀ��i�Ì�>�`�
*>À��>�i�Ì�>Ài� ÀiÃ«��Ã�L�i� ���
�}�>�`� ­ÃÕV��>Ã��i>�Ì���À�i`ÕV>Ì����>�`]� �v���Ì� ÀiÃiÀÛi`�
��Ài�}i�iÀ>��Þ]�Ì�i�VÀ����>��>�`�V�Û����>Ü�Ài�>Ì��}�Ì��
�}�>�`®°�/�iÃi�VÀi>Ìi�`�vviÀi�Ì�LÕÌ�
similar issues. The line between reserved and non-reserved matters has been considered 
by the courts in a number of cases, most notably Martin and Miller v Lord Advocate 
­v�À�-V�Ì�>�`Æ�QÓä£äR�1�-
�£ä®�>�`�Ì�i�
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Annexes

Annex A: Schedule 2 (‘Excepted matters’) to the Northern Ireland Act 1998
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-ÕL�«>À>}À>«�Ã�­L®�>�`�­i®�`����Ì���V�Õ`i�«>Þ�i�ÌÃ��ÕÌ��v��À� ��Ì��Ì�i� �ÀÌ�iÀ���Ài�>�`�
 >Ì���>����ÃÕÀ>�Vi��Õ�`�Õ�`iÀ�p

­�®�ÃiVÌ����£ÇÓ­£®­L®]�­Ó®­>®��À�­Ç®­V®��v�Ì�i�*i�Ã����-V�i�iÃ�­ �ÀÌ�iÀ���Ài�>�`®�ƂVÌ�£��ÎÆ��À

­��®�ƂÀÌ�V�i�ÓäÓ]�ÓÓÇ]�ÓÎ{��À�ÓxÓ��v�Ì�i�
�«��Þ�i�Ì�,�}�ÌÃ�­ �ÀÌ�iÀ���Ài�>�`®�"À`iÀ�£��È°

In this paragraph “contributions equivalent premium” has the meaning given by section 
x£­Ó®��v�Ì�i�*i�Ã����-V�i�iÃ�­ �ÀÌ�iÀ���Ài�>�`®�ƂVÌ�£��Î°
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