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Executive Summary 
 

• In the UK, changing the constitution is a simple matter of changing the law.  This is 
subject to only one procedural safeguard: the convention that ‘bills of first class 
constitutional importance’ take their committee stage on the floor of the House of 
Commons in a Committee of the Whole House (CWH). 

 
• This briefing assesses the value of this convention by examining the scrutiny of all 

constitutional bills passed between 1997 and 2005.  It identifies 55 bills on 
constitutional topics in this period, of which 32 took their committee stage on the 
floor.  But bills can also go to CWH if they are very short, or urgent bills.  When 
these categories are taken out, 20 bills are left which went to CWH as bills of first 
class constitutional importance. 

 
• Of these 20 bills, six were devolution bills; four to authorise referendums; four on 
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Introduction 
 
Legislation is not the only mechanism of constitutional change, but in quantitative terms it is 
the most important single source of constitutional law in the United Kingdom. And, at its 
simplest, changing the constitution is a simple matter of changing the law. Other countries 
typically require special legislative majorities, referendums or other additional safeguards to 
ensure that constitutional change is not unduly partisan or rushed. In the United Kingdom 
the constitution can be changed by a simple Act of Parliament. This is subject to only one 
procedural safeguard: the convention that ‘‘bills of first class constitutional importance’’ take 
their committee stage on the floor of the House of Commons. 
 
The purpose of this article is to review the adequacy of the procedural safeguards in the 
process of constitutional change, by examining the scrutiny of all constitutional Bills passed 
between 1997 and 2005. It examines first what counts as a ‘‘first class’’ constitutional Bill, 
measured by the test of taking its committee stage on the floor of the Commons. Are there 
any conventions as to what counts as a Bill of first class constitutional importance? What are 
the criteria for deciding? Who decides, and how do they decide? Next, the article looks at the 
difference made by taking the Commons committee stage on the floor of the House. What 
value is added in scrutiny terms? How does it compare with the value added by the other 
specialist committees which now scrutinise Bills in both Houses? The article concludes with 
some proposals for a new set of conventions to safeguard the process of constitutional 
change, building on recent improvements to the legislative process more generally. 
 
 
Bills of “First Class Constitutional Importance” 
 
Until 1997 Erskine May stated that ‘‘it is the regular practice for Government bills of first 
class constitutional importance to be committed to a Committee of the Whole House’’.1 
Subsequent editions have modified the convention, saying that it is ‘‘common practice’’, and 
adding: ‘‘although there is no invariable rule to that effect, nor any settled definition of what 
‘first class’ constitutional importance should be taken to mean’’.2
 
The origins of this convention go back to 1945, and the Attlee government’s substantial 
post-war legislative programme.3 Anticipating that the task of post-war reconstruction would 
require a heavy legislative programme, the wartime coalition government’s Machinery of 
Government Committee had224441ndated thaj
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list of 55 Bills to be found in Table 1, which records the nature and amount of parliamentary 
scrutiny devoted to each Bill. This was a period of unprecedented constitutional change, 
which offers part of the explanation why the list is so long. 
 
The table shows the total time taken before each Bill was passed (col.2); the total time 
devoted to debating the Bill on the floor of the House of Commons (including all stages), 
and whether committee stage was taken on the floor or in Standing Committee (col.3); 
whether the Bill was subject to a guillotine or programme (timetabling) motion (col.5); the 
nature of the Commons committee stage, the range of speakers, number of amendments 
moved, and committee sitting hours (col.6); the time devoted to debating the Bill in the 
Lords, and whether the committee stage there was taken on the floor or in Grand 
Committee (col.4); the other specialist committees which scrutinized the Bill (col.7); the 
policy objectives of the Bill, including whether the Bill was implementing a treaty or 
international agreement (col.8). Table 2, which appears further on, records the public and 
pre-legislative scrutiny devoted to each measure before its introduction into Parliament. 
 
Two categories between them account for half the total list of 55 Bills which appear in Table 
1. There are 14 Bills on Northern Ireland, and 15 on elections (of which five cover electoral 
matters in Northern Ireland). Nine of the Bills cover devolution in the rest of the United 
Kingdom (Scotland, Wales, English regions, London). Six are on the European Union (of 
which three give effect to Treaty amendments). Four provide for referendums, and four are 
on emergency powers. 
 
Column 3 in Table 1 indicates whether a Bill took its Commons committee stage on the 
floor in a Committee of the Whole House (‘‘CWH’’), or was referred upstairs to Standing 
Committee (‘‘SC’’). There are 32 Bills in the list which took their committee stage on the 
floor (of which three were split, taking part of the committee stage on the floor, and part 
upstairs). Again, Northern Ireland (eight Bills) and elections (nine, of which four were on 
elections in Northern Ireland) each account for a quarter of the total of CWH Bills. 
Devolution in Great Britain (seven Bills) accounts for another quarter, and five Bills on 
Europe took their committee stage on the floor. 
 
Not all these Bills necessarily took their committee stage on the floor because they were 
counted as ‘‘first class constitutional measures’’. As already noted, there are two other 
recognised grounds on which a Bill can remain on the floor for its committee stage: because 
it is urgent, or because it is so short that it does not require detailed scrutiny. The reasons 
why a Bill remains on the floor are not always explained in the record of parliamentary 
proceedings, but it can be surmised that half a dozen Bills took their committee stage on the 
floor mainly because they were short Bills.9 Most EU Treaty changes are made by short Bills, 
but they can be big in constitutional substance. EU (Finance) Bills are also short, but may 
sometimes be controversial; they have all taken their committee stage on the floor since the 
first such Bill in 1985. 
 

                                            
9 Disqualifications Act 2000 (five clauses), European Communities (Finance) Act 2001 (two clauses), House of 
Commons (Removal of Clergy Disqualification) Act 2001 (two clauses), Northern Ireland Arms 
Decommissioning (Amendment) Act 2002 (two clauses), European Union (Accessions) Act 2003 (three 
clauses), Scottish Parliament (Constituencies) Act 2004 (four clauses).  
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The number of Bills which stayed on the floor for the committee stage on grounds of 
urgency is rather longer, with 10 Bills which were passed in a matter of weeks not months. 
The average time for non-urgent Bills listed in Table 1 to complete their passage is seven 
months (see col.2). The 10 urgent Bills were passed within one to four weeks.10 These urgent 
measures fall into three categories. First, Northern Ireland has seen much urgent legislation 
in recent years. This includes the urgent measures to authorise the referendum and first 
elections to the Assembly immediately after the Belfast Agreement in 1998; to suspend the 
Assembly in the Northern Ireland Act 2000; to postpone the forthcoming Assembly 
elections in two separate Acts of 2003; and to help get the peace process back on track in the 
Monitoring Commission Act of the same year. A further reason why Northern Ireland Bills 
are taken on the floor of the House is that they are rarely controversial between government 
and opposition, and any Standing Committee can provide little outlet for Northern Ireland 
M.P.s to take part. 
 
The second category amongst urgent Bills is other emergency legislation on elections, seen in 
the run-up to the general elections of both 2001 and 2005, as well as the emergency 
legislation on elections in Northern Ireland. Third, there are emergency measures to control 
terrorism, in the 2001 Act rushed through after the terrorist attacks in New York of 
September 11, and the 2005 Act rushed through in response to the judgement of the House 
of Lords in A v Home Secretary. 11  But an emergency measure can also be an important 
measure, and in the list below there are included four urgent measures Northern Ireland 
(Elections) Act 1998, Northern Ireland Act 2000, and the two Anti-Terrorism Acts of 2001 
and 2005) in the list of Bills which can be considered to be of first-class constitutional 
importance. 
 
When the short Bills and the urgent Bills are taken out, there is left the following list of 20 
Bills which we can be reasonably confident took their committee stage on the floor of the 
House because they were deemed to be measures of first class constitutional importance. 
They are grouped into broad categories: some Bills (such as the Northern Ireland (Elections) 
Act, which authorised the referendum on the Belfast Agreement as well as the first Assembly 
elections), appear in more than one category. 
 
Devolution 

• Scotland Act 1998 
• Government of Wales Act 1998 
• Northern Ireland (Elections) Act 1998 
• Northern Ireland Act 1998 
• Greater London Authority Act 1998 
• Northern Ireland Act 2000 

 
 
                                            
10 Northern Ireland (Elections) Act 1998 (17 days); Northern Ireland Act 2000 (7 days); Election Publications 
Act 2001 (15 days); Elections Act 2001 (7 days); Anti-Terrorism, Crime and Security Act 2001 (32 days); 
Northern Ireland Assembly Elections Act 2003 (8 days); Northern Ireland Assembly (Elections and Periods of 
Suspension) Act 2003 (9 days); Northern Ireland (Monitoring Commission) Act 2003 (11 days); Electoral 
Registration (Northern Ireland) Act 2003 (16 days); Prevention of Terrorism Act 2005 (19719t.0016 Tw 10.02 00 0 10.02 118.3562reland (M
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Northern Ireland 
Assembly Elections 
Act 2003 

8 days 4 
CWH 

1 
CWH 
 
 

PM 
 

2 speakers  (1 NI, 1 Scottish), 1 amendment moved.  
1 sitting: 20 mins  
 

JCHR, 7th Report 02-03 To postpone election 
date for 2003 NI 
Assembly elections 

Police (Northern 
Ireland) Act 2003 
[HL] 

125 days 38 
PSC 
SC E 

5 
Grand 
Committee 

-- 20 speakers (12 English, 3 NI, 3 Scottish, 2 Welsh), 
21 amendments moved 
9 sittings: 22 hrs  

HLDPC20th Report 97-98 
NIAC 2nd Report 02-03  
JCHR, 3rd Report 02-03 

To implement more 
fully the 
recommendations of 
the Patten Report 

Regional Assemblies 
(Preparation) Act 
2003  

155 days 62 
PSC 
SC A 
CWH 

22 
CWH  
 
 
 
 

PM 
 

CWH: 28 speakers (7 NE,  6 NW, 4 SW, 3 SE, 2 
London, 1 Y&H, 1 EM, 2 WM, 2 EE), 4 amendments 
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1 sitting: 5 hrs 34 mins  
SC: 13 speakers (4 SW, 3 SE, 2 NW, 1 NE, 1 Y&H, 
1 WM, 1 London), 31 amendments moved. 
9 sittings: 40 hrs 
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elections indefinitely 
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2003 [HL]  
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Human Rights (‘‘JCHR’’), and the Lords Constitution Committee. With the help of their 
legal advisers these committees now scrutinise every Bill: the first for compliance with 
the European Convention on Human Rights and the United Kingdom’s other 
international human rights obligations, the second for points of constitutional 
importance. Their contribution is understated in Table 1 because the committees were 
not created until late 2001. Since then the JCHR has issued reports on every single Bill, 
and the Constitution Committee has reported on eight of the Bills listed in Table 1. 
 
Other committees active in the House of Lords are the European Union Committee, 
which reported on four Bills in Table 1; and the Delegated Powers Committee, which 
polices the boundary between primary and secondary legislation (and reported on 40 
Bills). In the Commons eight Select Committees contributed to the scrutiny of 
constitutional Bills or the legislative proposals that preceded them.23  
 
The three territorial Select Committees all played a part in scrutinising some of the lesser 
legislation on devolution.24 The Foreign Affairs Committee reported on constitutional 
Bills concerned with Europe, as did the Commons EU Committee. The Home Affairs 
Committee reported on Bills on electoral matters, and terrorism. The Public 
Administration Committee reported on freedom of information, Lords reform, and 
public inquiries. A latecomer is the Constitutional Affairs Committee, hived off from the 
Home Affairs Committee in early 2003. This can be expected to scrutinize constitutional 
legislation emanating from the Department for Constitutional Affairs, and made a strong 
start with its three reports on the Constitutional Reform Bill.25

 
The second respect in which the scrutiny of constitutional Bills has been transformed 
since 1945 is the more active part played by the House of Lords. The Lords take 
seriously the business of legislative scrutiny. They no longer feel so illegitimate, following 
the departure of most of the hereditary peers, and have fewer inhibitions about defeating 
the government’s legislative proposals. In its first eight years the Blair government never 
lost a single vote in the House of Commons. In the Lords, the government is defeated in 
25–30 per cent of all divisions on Bills. In the last session, 2004–05, more than half the 
divisions resulted in a government defeat. 
 
The Lords also take a special interest in the constitution. The House of Lords Bill 1999 
was significantly amended in the Lords, to retain 10 per cent of the hereditary peers. In 
the case of four other constitutional Bills, the Lords entered into serious disagreement 
with the House of Commons. These were the (first) European Parliamentary Elections 
Bill in 1998, when the Lords protested at the use of closed lists; the European 
Parliamentary and Local Elections (Pilots) Bill in 2004, when the Lords objected to the 
rushed introduction of all-postal voting in four regions, rather than in two as 
recommended by the Electoral Commission; the Constitutional Reform Bill in 2005, 
when the Lords wanted the Lord Chancellor to remain a lord and a lawyer; and the 
Prevention of Terrorism Act 2005, when the Lords objected to the new control orders. 
In the first three cases the Lords eventually dropped their objections after fierce rounds 
of ping pong at the end of the session. On prevention of terrorism, the government 
introduced a judicial element into control orders, and gave undertakings that they would 
come back to Parliament with new proposals within a year. 



 
In the Lords almost all Bills take their committee stage in a CWH. But increasingly the 
Lords are referring some Bills to Grand Committee, to get them off the floor. Their 
committee stage is then taken in the Moses Room, but all peers can take part. It is 
sometimes believed that only non-controversial Bills undergo the Moses Room 
procedure, but of the six Bills in Table 1 which were referred to Grand Committee, three 
were controversial: the Bank of England Bill 1998, the European Parliamentary and 
Local Elections (Pilots) Bill 2004 and the Inquiries Bill 2005. 
 
 
Recent Improvements to the Legislative Process 
 
This article has focused on the CWH procedure for constitutional Bills, because that is 
the only formal check known to the British constitution before introducing major 
constitutional change. It is time now to take a step back and look at the wider legislative 
process, to see what other checks might be introduced at other stages in the process to 
guard against unduly rushed or partisan constitutional change. In the main these are 
checks at earlier stages in the process: most suggestions for improving the legislative 
process focus on improving legislative proposals before they are formally introduced into 
Parliament, by more rigorous procedures for expert and public consultation. There is a 
checklist of such measures in the 1996 Constitution Unit report Delivering Constitutional 
Reform, which identified three broad categories of consultation: 
 

• building political consensus: through cross-party talks, a Speaker’s Conference, 
constituent assembly or constitutional convention; 

• calling in the experts: through a Royal Commission or expert commission; 
• public consultation: through manifesto commitments endorsed at a general 

election, referendums, consultation on Green and White Papers and draft Bills. 
 
All three forms of consultation have been used as part of the preparation for some of the 
big constitutional changes introduced in recent years.26 Table 2 tries to summarise the 
extent to which each of the constitutional Bills listed in Table 1 was subject to expert and 
public consultation before its introduction. In terms of public endorsement, it records 
whether the proposals were the subject of a manifesto commitment (col.2), and whether 
they were put to referendum (col.3). The next column records whether the proposals 
were considered by an expert commission or in cross-party talks. Finally the table shows 
whether there was consultation on a Green Paper, White Paper or draft Bill. 
 
The table includes examples of all three categories of consultation listed above. As an 
example of building political consensus, the Scotland Bill derived from plans for a 
Scottish Parliament developed by the Scottish Constitutional Convention, which 
included Labour and the Liberal Democrats as well as representatives of civil society. 
The Northern Ireland Bill followed the talks between all the parties in Northern Ireland 
which resulted in the 1998 Belfast Agreement. Cross-party talks between Labour and the 
Liberal Democrats produced a detailed report in March 1997 on their shared 
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commitments to constitutional reform,27 and after the 1997 election a joint Cabinet 
Committee was formed with the Liberal Democrats to help implement those reforms. A 





 
 
 
 
 

Bill Policy Objective Manifesto 
Commitment 

Referendum Expert/Royal Commission or Const. 
Convention 

Green Paper or 
Consultation Paper 

White Paper 

GLA Act 1998 Establish Greater London 
Authority 

1997  May 1998 N/A New Leadership for 
London  
July 1997 

Mayor and Assembly for 
London March 1998 

Data Protection Act 
1998  

Give effect to the EC 
Data Protection Directive 

N/A  N/A   N/A N/A Data Protection: The 
Government's Proposals 
July 1997  



 
 
 
 
 
 

Bill Policy Objective Manifesto 
Commitment 

Referendum Expert/Royal Commission or Const. 
Convention 

Green Paper or 
Consultation Paper 

White Paper 

Local Government Act 
2000 [HL] 

Elected Mayors, separate 
executives 

1997  30 local 
referendums 
held in 2002 
which 
resulted in 11 
elected 
mayors 

N/A Referendum on Local 
Mayors ODPM May 
2000   

Modernising Local 
Government: improving 
local services  
March 1999 
 
 

Police (Northern 
Ireland) Act 2000 

To improve policing and 
its regulation in N. Ireland 

N/A N/A Patten Commission  A New Beginning: 
Policing in Northern 
Ireland  
 9 Sep 1999 

N/A 

Freedom of 
Information Act 2000 

To create new statutory 
right of access to 
information 

1997 N/A N/A 24 May 1999: draft bill 
published as part of 
consultation paper 

Your Right to Know 
Dec 1997 

Political Parties, 
Elections and 
Referendums Act 
2000 

Establish Electoral 
Commission 

1997 (controls 
on party 
funding) 

N/A Committee on Standards in Public Life, 
Oct 1998 

N/A The Funding of Political 
Parties in the United 
Kingdom 
July 1999 

Terrorism Act 2000 Amended and extended 
existing counter-terrorist 
legislation  

N/A   N/A N/A Legislation Against 
Terrorism, December 
1998  

N/A 

Representation of the 
People Act 2000 

Introduce rolling voter 
registration and 
experiments in new 
voting methods to make 
voting easier 

1997  N/A Howarth Report Working Party on 
Electoral Procedures August 1998  

Modernising Local 
Government: Local 
Democracy and 
Community Leadership, 
February 1999  

N/A 

Election Publications 
Act 2001 [HL] 

To postpone the 
operation of requirements 
introduced by the Political 
Parties, Elections and 
Refs Act 2000 

N/A    N/A N/A N/A N/A

31 

House of Commons 
(Removal of Clergy 
Disqualification) Act 
2001 

Removes the 
disqualification of 
clergymen from 
membership of the House 



 
 
 
 
 
 

Bill Policy Objective Manifesto
Commitment 

 Referendum Expert/Royal Commission or Const. 
Convention 

Green Paper or 
Consultation Paper 

White Paper 

Elections Act 2001 To defer Local 
Government Elections to 
coincide with general 
election 5 May 2001 

N/A     N/A N/A N/A N/A

European 
Communities 
(Finance) Act 2001 

To reduce member-state 
VAT contributions and 
increase GNP based 
contributions 

N/A    N/A European Commission For a Stronger 
and Wider Union  (Com 97 2000)  

N/A N/A

Anti-Terrorism, Crime 
and Security Act 2001 

Series of anti-terrorism 
measures including 
internment without trial of 
suspected terrorists, 
money laundering, law 
enforcement powers, 
asylum and extradition 

N/A    N/A N/A The Law on Extradition 
Home Office 8 June 
2001   

N/A 

Northern Ireland Arms 
Decommissioning 
(Amendment) Act 
2002 

To extend the period 
during which an amnesty 
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Commitment 

Referendum Expert/Royal Commission or Const. 
Convention 

Green Paper or 
Consultation Paper 

White Paper 



 
 
 
 
 
 

Bill Policy Objective Manifesto
Commitment 

 Referendum Expert/Royal Commission or Const. 
Convention 

Green Paper or 
Consultation Paper 

White Paper 

Courts Act 2003 To modernise the 
criminal justice system 
through a unified courts 
system 

1997, 2001 N/A N/A Regulatory Impact 
Assessments Proposals 
to improve fine 
enforcement July 2003 
Power to Order 
Periodical Payments for 
Future Loss  Nov 2002 

N/A 

Asylum and 
Immigration 
(Treatment of 
Claiments) Act 2004 

Makes provision about 
asylum and immigration 



 
 
 
 
 

Bill Policy Objective Manifesto
Commitment 

 Referendum Expert/Royal Commission or Const. 
Convention 

Green Paper or 
Consultation Paper 

White Paper 

Constitutional Reform 
Act  2005 [HL] 

Abolish LC, establish 
Supreme Court, Judicial 
Appts Commission 

N/A   N/A N/A July 2003









 
Within the Lords the Constitution Committee is best placed to articulate a set of 
constitutional principles, and then to be their guardian. It has recently conducted a major 
inquiry into the legislative process, in which it recognized the value of more systematic 
scrutiny, and commended the use of checklists. Building on that, it could conduct a 
further inquiry into the legislative process for constitutional Bills, and the defence of 
constitutional principles, and lay down some guidelines which over time could develop 
into a new set of conventions. 
 
The Constitution Committee is already required to examine the constitutional 
implications of all public Bills, so that it is well placed to police its own guidelines, and to 
develop and refine them in the light of experience. If the committee is serious in its 
approach to the task, and systematic and cons
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